
STAFF REPORT FOR CALENDAR ITEM NO. 8 
FOR THE MEETING OF:  January 17, 2008 
 
 

TRANSBAY JOINT POWERS AUTHORITY 
  
 
BRIEF DESCRIPTION: 
 
Approving the use of Integrated Project Delivery strategy for the Transbay Transit Center 
Building and Bus Ramps project and authorizing the Executive Director to issue a Request for 
Qualifications for Construction Management/General Contractor ("CM/GC") (also known as 
CM-At-Risk) services. 
 
 
SUMMARY:   
 
TJPA staff and consultants have studied various contracting strategy options for delivery of the 
Transbay Transit Center building and Bus Ramps. Among the delivery methods considered were 
 

• Design-Bid-Build (DBB) 
• Integrated Project Delivery (CM/GC) 
• Design-Build (DB) 

 
These methods are discussed below and in more detail in the Attachment to this Staff Report. 
 
While deliberating on the most appropriate strategy to recommend, Staff established that the 
TJPA’s three most important goals for the Project are budget, quality of design, and schedule. 
These goals, combined with the TJPA’s organizational and management characteristics, strongly 
support the need for a project delivery system that allows the TJPA to have a major role in 
balancing budget, quality, and schedule, while at the same time facilitating a close working 
relationship among the TJPA, the designer and the contractor.  
 
Although the Project could be successfully delivered with any of the three strategies listed above, 
the most appropriate in terms of schedule, control and risk is Integrated Project Delivery 
(CM/GC).  The bases for this opinion are: 
 

• The Project would derive substantial benefits by obtaining early input from the CM/GC 
ultimately responsible for Project construction.   

• A CM/GC may award subcontracts for early trade work, allowing the Project to be 
designed and constructed in phases, resulting in earlier completion and lower cost. 

• CM/GC is more likely than other project delivery strategies to foster a collaborative 
environment that reduces the risk of claims. 

 
 
 

 



 
 

 
REPORT: 
 
The Program Management/Program Controls (PMPC) Consultant organized a full-day workshop 
on October 11, 2007, with key members of the Project team to elicit information about the 
Project and the TJPA as project owner. The workshop agenda included enumerating and 
prioritizing goals for the Project, understanding the characteristics of the TJPA as an 
organization, and recommending a preferred contracting strategy based on those considerations. 
 
The TJPA and Its Goals 
 
After extended discussion, the strong consensus of workshop participants was that the following 
were the top three Project goals, in the following order. 
 

• Meet budget 
• Achieve the highest quality design and construction 
• Achieve the earliest overall project completion and meet schedule guarantees 

 
With regard to the characteristics of the TJPA as an organization that could influence a decision 
on the project delivery strategy: 
 

• The TJPA is composed of multiple agencies, which may use different approaches to 
capital project delivery. 

• It is entrepreneurial and committed to using best industry practices.  
• It is “hands-on.” 
• It is a relatively new contracting entity to the construction community at this point, and 

will likely be considered a “one-time” developer. 
• It follows a philosophy of being fair, reasonable and socially responsible. 
• Overall staffing for the Program is increasing. 
• It is and will continue to be highly visible and transparent to the public. 
 

Delivery Systems Considered 
 
As noted above, three project delivery strategies were considered for the Transbay Transit Center 
Project. These are the three most common delivery systems used for facilities (both public and 
private) in the United States: DBB, Integrated Project Delivery (CM/GC), and DB.   
 
Design-Bid-Build 
 
The DBB project delivery system would involve the TJPA retaining, on a qualifications basis, a 
contract with an architect for design and construction phase services. When the design is 100% 
complete, the TJPA would issue the plans and specifications to the general contracting 
community for bids. Award would be made to the responsible bidder submitting the lowest 
responsive bid. Some of the benefits that have been identified with DBB include the ability to 
work with the architect until a final design is developed without influencing construction and the 
possibility of obtaining the lowest initial construction cost because of the competitive 

 



 
 

environment associated with lump sum bidding based on 100% complete design. However, DBB 
is a linear process that does not allow design and construction components of the work to overlap 
which lengthens the overall time to complete a project. In addition, the architect designs without 
input from the contractor, potentially affecting constructability, schedule, and pricing.  

 
Design-Build 
 
Design-build project delivery is used heavily in the construction of public sector facilities.  It 
would involve the TJPA developing a program for the project, commonly called design criteria, 
and then retaining a single entity to design and construct the project based upon such criteria.  
Although there are some benefits to DB, the TJPA would have less control over design quality.  
Given that the Project demands design excellence and that the TJPA has already selected 
architect for the Transit Center means that to implement DB, the TJPA would either have to 
reconsider the award of the design contract or force an association between the architect and the 
contractor—neither of which would be practicable or recommended at this point. 
 
Integrated Project Delivery (CM/GC) 
 
With CM/GC, the TJPA would bring the general contractor on as a member of the project team 
during the early design stages of the project while design is ongoing—most effectively at a 
relatively early stage of design.  This early involvement is specifically to enable the CM/GC 
contractor to add value to the project by performing preconstruction services, such as assisting 
the TJPA and architect in cost estimating, scheduling, constructability, and value engineering. 

 
The design could be developed in phases, allowing certain construction work (e.g., site work, 
foundations, structural frame) to be started before the entire design is completed.   
 
 
Reasons for Recommending Integrated Project Delivery for the Transit Center Building and Bus 
Ramps Project 
 
Based on the Project’s goals and characteristics of the TJPA, there are several compelling 
reasons to use CM/GC services on this Project.  First the CM/GC would allow the TJPA to select 
the contractor based on qualifications and price (pre-construction and general conditions fees). 
Early contractor participation will enable the Project to benefit from the CM/GC’s expertise and 
foster a more cooperative environment among Project team members. The TJPA would receive  
cost estimating and scheduling, in addition to and as a basis for comparison with information 
from the architect.  The Guaranteed Maximum Price (GMP) process will enable the TJPA to 
have visibility into the pricing associated with the CM/GC’s work. Finally, integrating the 
CM/GC contractor into the design process through early constructability review, value 
engineering and cost estimating could reduce the risk of design errors and omissions.  
 
In summary, the Project would derive substantial benefits by obtaining early involvement from 
the contractor ultimately responsible for Project construction.  This early involvement will 
further virtually every major TJPA goal of budget, quality of design, schedule, flexibility, and 

 



 
 

collaboration.  Objectives of good project relationships, which have the correlative impact of 
reducing risk and claims, would also be attained. 

 
 
Considerations in Implementation of CM/GC on the Project 

 
The following considerations should be taken into account by the TJPA when structuring the 
CM/GC contract to ensure that the delivery method is as effective as possible. 
 

• Carefully evaluating the procurement of subcontractors by the CM/GC, including pre-
qualification of subcontractors and selection of certain subcontractors to participate in the 
early value engineering, constructability and other activities conducted by the CM/GC 

• Structuring procedures and agreements clearly to provide for the respective 
responsibilities of the Architect, the CM/GC, and others 

• Choosing the best time to procure the CM/GC and when during the process to commit the 
CM/GC contractor to a GMP 

• Assuring that the CM/GC's pre-construction services have a defined scope of work with 
value-added deliverables 

• Deriving a value-based method for compensating the CM/GC for its preconstruction 
services  

• Creating a well-conceived and fair contract that achieves the goals of budget, quality and 
schedule and adequately protects the TJPA 

• Assuring that the TJPA continues to make decisions quickly and effectively to control the 
process 

 
Each of these is discussed in more detail in the Attachment.  
 
Proposed Selection Process for Integrated Project Delivery
 
TJPA Staff recommends that the selection of the CM/GC under the following process: 

Step 1:  Prequalification 

The TJPA shall issue a Request For Qualifications (RFQ).  The RFQ shall include criteria 
by which the prospective proposers shall be evaluated.  The evaluation criteria shall be 
based on qualifications, prior experience, and expertise relevant to the services needed for 
the project.  The TJPA Executive Director shall designate a panel to review pre-
qualification responses and interview and rate respondents with respect to the RFQ.  Only 
those respondents found to be qualified will be eligible to submit proposals. 

Step 2:  Proposals 

The TJPA shall issue a request for proposals (RFP) inviting pre-qualified CM/GCs to 
submit competitive cost proposals for the Project.  The RFP shall include information 
describing the scope of pre-construction and construction phase services for the project.  
The request for proposals shall request the following minimum cost information from 

 



 
 

each proposer:  (i) fees for pre-construction services and (ii) fees for construction phase 
services, including overhead, profit and general conditions. 

Step 3:  Final Selection Process 

The Executive Director may recommend the award of a contract to the responsible bidder 
submitting the lowest responsive bid.   

Step 4:  Procurement Of Trade Subcontractors 

The selected CM/GC shall procure trade work contracts through a pre-qualification and 
competitive bid process, as follows:   

(1) Pre-qualification.  The CM/GC to pre-qualify all trade subcontractors, subject to the 
approval of the TJPA.  The CM/GC shall attempt to establish a pool of no fewer than 
three pre-qualified subcontractors for each trade package, subject to the approval of the 
TJPA.   

(2) Competitive Bid.  The CM/GC to receive sealed bids from the pre-qualified trade 
subcontractors.  The CM/GC shall award a trade package subcontract to the responsible 
bidder submitting the lowest responsive bid, except that the CM/GC may negotiate and 
award a portion of the trade package subcontracts as provided in paragraph (3), below.   

(3) The TJPA may authorize the CM/GC to negotiate subcontracts for trade work as 
appropriate for the Project, up to an amount not exceeding seven and one-half percent of 
the total estimated subcontract costs.  The TJPA shall establish a maximum dollar value 
for each negotiated trade subcontract as appropriate for the project.   

 

The Office of the City Attorney advises that the procurement of CM/GC services must conform 
to San Francisco Administrative Code Chapter 6, Public Work Contracting Policies and 
Procedures, to meet the TJPA Procurement Policy and FTA requirements.  Notably, Federal, 
State, and local law is currently silent as to Integrated Project Delivery; the law neither 
authorizes nor prohibits the procurement of a CM/GC.  Even without specific legal basis, 
however, there is precedent for the use of this method.  The Federal Transit Administration 
(FTA), for example, has acknowledged and approved specific projects for CM/GC when 
authorized by local law and when price is the ultimate factor in the selection of the CM/GC.  
(See FTA Best Practices Manual, Chapter 6; FTA Circular 4220.1E (June 2003); FTA 
Contractor Performance Incentive Report (November 2006); and FTA Project & Construction 
Reports – Management Guidelines (2003 Update) – Lesson 44 Tri-Met's Construction 
Manager/General Contractor Approach).  The San Francisco Board of Supervisors also over the 
past several years has authorized the procurement of CM/GC services on four major capital 
projects.  The procedure outlined above conforms to the principles of fair and open competition 
and the goal of securing the best value for construction services for the Transit Center Building 
and Bus Ramps project.  Furthermore, the City Attorney expects the San Francisco Board of 
Supervisors within the next several months to consider an ordinance authorizing the Integrated 
Project Delivery method for public works, which ordinance will include a procurement 
procedure consistent with the procedure outlined above. 

 
 

 



 
 

FINDING AND RECOMMENDATION: 
 

In light of the above analysis, the Executive Director finds that Integrated Project 
Delivery is the appropriate method most likely to result in cost savings and time efficiencies, is 
in the best interests of the public and may be implemented in conformance with TJPA 
Procurement Policy and Federal Transit Agency ("FTA") requirements and guidelines.  
Accordingly, Staff recommends that the Board approve the Integrated Project Delivery strategy 
for construction services and authorize the Executive Director to proceed with issuing a Request 
for Qualifications for Construction Management/General Contractor services for the Transbay 
Transit Center Building and Bus Ramps Project.  
 
 
ATTACHMENT: 

 
Project Delivery Assessment Report, dated December 30, 2007 
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PROJECT DELIVERY ASSESSMENT REPORT 
TRANSBAY TRANSIT CENTER 

 
Introduction 

The Program Management/Program Controls (PMPC) Consultant, on behalf of the 
Transbay Joint Powers Authority (TJPA), engaged Capital Project Strategies, LLC (CPS) to 
evaluate project delivery system options for the Transbay Transit Center Project (Project) and 
recommend the most appropriate option.  After evaluating the Project’s programmatic goals and 
the attributes of the TJPA as project owner, CPS concludes that the TJPA would be best served 
by using a construction management at-risk (CMAR) delivery system.   

 
This Project Delivery Assessment Report (Report) will explain the process by which this 

recommendation was reached and the basis for the recommendation.  The Report is divided into 
the following three parts: 

 
• Executive Summary.  This section will provide a brief explanation of the process used 

to reach the recommendation that CMAR is the most appropriate delivery vehicle for 
the Project. 

 
• Basis for the Recommendation.  This section will review the goals and characteristics 

of the Project and the TJPA that influence project delivery selection.  It will also 
briefly review the characteristics of various project delivery systems, and what makes 
one more appropriate to certain conditions than others.  Finally, it will provide 
support for the view that CMAR is likely to be the most effective delivery system for 
this Project.  

 
• Improving the Effectiveness of CMAR on the Project.  This section will provide a 

brief identification of some of the challenges associated with CMAR and some 
specific recommendations on how to make the procurement and contracting for 
CMAR effective on this Project. 

 
Attachment No. 1, Listing of Major Project Goals from Workshop, is included at the end of this 
Report. 
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Executive Summary 
 
The three most important goals for the Project have been established as budget, quality of 

design, and schedule.  Two significant characteristics of the TJPA are that it is a “hands-on”  
entity and it demonstrates to the public that its processes are transparent.  The TJPA is also a new 
“single-purpose” organization, and is new to the contracting community.  The Project goals, 
combined with TJPA’s characteristics, strongly support the need for a project delivery system 
that allows the TJPA to have a major role in balancing budget, quality, and schedule, while at the 
same time facilitating a close working relationship among the TJPA, the designer and contractor.  

 
This Project could be structured to work successfully with any conventional project 

delivery system.  However, the system which gives the TJPA the best chance to accomplish its 
goals is CMAR.  This is an extremely flexible delivery approach through which the owner 
retains an architect to design the project and provide construction phase administration, and also 
retains a general contractor to provide preconstruction and construction services.  Procurement of 
the CMAR contractor is generally accomplished through a qualifications-based competition, 
with certain price-based factors (e.g., fee, general conditions expenses, markups) being 
considered as well. 

 
The CMAR contractor is typically retained by the owner early in the design process, 

during which the CMAR contractor provides conceptual estimating, scheduling, constructability 
reviews, and value engineering services.  These preconstruction services would help the TJPA 
attain all three of its primary goals: realistic and real-time budgets, higher quality design that has 
been “vetted” and “scrubbed” by the contractor actually responsible for constructing the design, 
and scheduling that reflects the contractor’s intended means and methods of performance.   

 
The TJPA’s budget and schedule goals are enhanced by virtue of the fact that the CMAR 

contractor can, and generally does, award subcontracts for early trade work (e.g., site work, 
foundations, structural shell), thereby allowing the Project to be designed and constructed in 
phases.  Because the CMAR contractor is at risk for meeting time, price and performance 
obligations on the Project, the TJPA will have recourse against the CMAR contractor in the 
event something goes awry.  While the CMAR contractor does not provide a full design-build 
guarantee, the fact that it is working closely with the owner and design team early in the project 
has been proven to be a strong basis for avoiding disputes and creating better relationships on the 
project—all of which positively influences budget, quality and schedule metrics. 

 
Finally, the contracting approach of CMAR is flexible enough to promote transparency 

and the ability of an owner to be actively involved in the procurement of subcontractors should it 
choose to do so.  The most common way of contracting with a CMAR contractor is through a 
“Cost-Plus Fee, with a Guaranteed Maximum Price” contract.  This contract allows an owner to 
have visibility into assumptions for subcontracting approaches, and to see actual costs incurred 
by the contractor.  Many public owners who use this approach also elect to competitively bid 
subcontractors for public policy reasons, which is a feature not available under other delivery 
and contracting approaches.  However, the flexibility of the CMAR approach also enables the 
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TJPA and project team to evaluate whether the Project would be best served by having certain 
critical subcontractors brought on to the team during the design phase and selected on a 
qualifications basis (similar to the manner in which the CMAR contractor is procured). 

 
As will be pointed out at the conclusion of the Report, the TJPA will need to evaluate 

how to best use CMAR—particularly relative to the specific manner in which the CMAR 
contractor will be procured and the timing and manner of subcontractor procurement.  Moreover, 
as with any project delivery system, there are some potential challenges that need to be 
considered and overcome.  However, it is clear that the benefits to be derived from using CMAR 
on this Project are substantial, giving the TJPA the best opportunity to meet its Project goals. 

 
Basis for Recommendation 

 
The following section will outline how CMAR was concluded to be the most appropriate 

delivery system for this Project.  It will first discuss the process that was used to determine the 
Project’s goals and characteristics, as well as the organizational attributes of the TJPA affecting 
project delivery selection.  Next, it will review the three project delivery systems that were 
considered for this Project and the benefits and detriments of each system.  This section will 
conclude by reviewing why CMAR is the best project delivery choice for this Project. 

 
Project Goals and Owner Characteristics 
 

As will be discussed in detail in the next section, a construction project delivery system 
defines the relationships, roles, and responsibilities of the parties involved in the development of 
a capital project, as well as the sequence of procurement activities associated with the project.  
Central to determining what system works best for a particular project and a particular owner are 
assessments of the project’s goals, characteristics, and challenges, and the owner’s organizational 
constraints, characteristics, culture, and other pertinent attributes. 

 
The undersigned conducted a full-day workshop on October 11, 2007, with key members 

of the Project team to elicit information about the Project and the TJPA as project owner.  
Attendees from the TJPA were Maria Ayerdi, Robert Beck, Ed Sum, and Sara Gigliotti.  Other 
attendees included Sheryl Bregman and George Wong of the San Francisco Office of the City 
Attorney; Bill Roberds of Golder Associates; Tom Bishop of URS; and John Harmer, Steve 
Perreault, Jim Coughlin and Karen Saux, each of the PMPC team.  This workshop started with a 
detailed discussion led by the undersigned on the attributes of various project delivery systems.  
Some of the key points brought out about each delivery system are included in the section that 
follows, “Overview of Project Delivery Systems.” 

 
After this groundwork was established, each participant completed a Selection Factors 

Worksheet, which asked for rankings of certain Project Goals and Owner Characteristics.  The 
primary Project Goals consisted of the following categories, with each Primary Goal category 
having a number of specific considerations: 
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• Cost/Budget 

• Time/Schedule 

• Design 

• Quality 

• Risk Allocation 

• Relationships  
 

The Owner Characteristics category of the Worksheet asked the participants to evaluate the 
TJPA’s in-house expertise, management structure, personality, and reputation. 
 
 After extended discussion, the strong consensus of the participants was that the following 
were the top three Project goals, in the following order: 
 

• Meet budget 

• Achieve the highest quality design and construction 

• Achieve the earliest overall project completion and meet schedule guarantees 
 
The full listing of major Project goals elicited during the workshop is set forth in Attachment No. 
1.  This ranking was corroborated by extensive discussions on each of these areas.  It is to be 
noted that many of the goals listed in Attachment No. 1 ultimately belong in one of the above 
three categories.  For example, highest quality design and construction also encompassed several 
other goals listed in Attachment No. 1, such as: (a) quality of engineering and architectural 
design; (b) best overall lifecycle cost; (c) best value; (d) creation of aesthetic design; and (e) 
managing effectively the O&M and commissioning processes.   
 
 The results of the survey regarding the characteristics of the TJPA as project owner were 
not as conclusive, in large part because of the fact that the TJPA is a new organization that is 
intricate in both its make-up and mission.  Some of the key attributes that were expressed that 
could affect project delivery included the views that the TJPA: 
 

• Is a multiagency organization, with each agency potentially having different 
objectives and approaches to capital project delivery. 

• Is entrepreneurial, committed to using best industry practices and capable of using the 
best approach project delivery. 

• Is “hands-on.” 

• Is a new contracting entity to the construction community at this point, and will likely 
be considered a “one-time” developer. 

• Has a philosophy of being fair, reasonable and socially responsible. 

• Is an evolving agency that is increasing its overall staffing. 
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• Is and will continue to be highly visible to the public, and its processes are built 
around transparency. 

 
In addition to the above, feedback from the workshop resulted in several other important 
considerations that influence project delivery.  First, Pelli Clarke Pelli (Pelli) has already been 
selected as lead architect and is expected to start work in early 2008.  Second, there was 
substantial discussion about how Federal Transit Administration funding policies and City of San 
Francisco procurement regulations would influence project delivery.  Finally, participants raised 
concerns as to how the TJPA’s Disadvantaged Business Enterprise program and the procurement 
of subcontractors would be handled under each delivery system option.  Each of these points was 
considered in the context of the CMAR recommendation.  
 
Overview of Project Delivery Systems 

 
As noted above, the construction project delivery system defines the relationships, roles 

and responsibilities of the parties on capital projects and the sequence of procurement activities 
associated with the project.   Three principal project delivery systems are used for facilities (both 
public and private sector) in the United States: design-bid-build (DBB), CMAR, and design-
build (DB).  Although each system has distinct attributes, benefits and challenges, it is possible 
to make any delivery system work with virtually any project.  The key variable for an owner is to 
decide what is most important in terms of its project goals and whether its organizational 
characteristics allow it to take advantage of the benefits of a given system. 

 
This section provides a brief discussion of DBB, CMAR and DB.  
 

 The DBB project delivery system involves the owner retaining, on a qualifications-based 
selection system, a contract with an architect for design and construction phase services.  When 
the design is 100% complete, the owner, often with the architect’s assistance, issues the plans 
and specifications to the general contracting community for bids.  Award is made to the lowest 
responsible bidder, who contracts on a lump sum basis.  
 
 The DBB process has been used extensively by owners in the public and private sectors, 
with its primary advantages being the ability for the owner to: (a) work with the architect until a 
final design product is developed without influencing construction; (b) obtain the lowest initial 
construction cost because of the competitive environment associated with lump sum bidding 
based on 100% complete designs; and (c) understand clearly, based on years of history, the rights 
and responsibilities of each party involved in the process.  DBB is perceived to be a comfortable 
system to many owners, and their internal processes, as well as procurement statutes, have been 
built around this clear separation of design and construction. 
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However, time has shown many perceived and actual drawbacks to this approach of 
project delivery.  These drawbacks include: 
 

• Schedule rigidity.  DBB is a linear process that does not allow (or contemplate) 
design and construction components of the work to be overlapped.  This affects the 
ability of an owner to be flexible in scheduling, and lengthens the overall time to 
complete a project.   

• Potential for poorer quality.  The architect designs without input from the contractor 
actually implementing its design, potentially affecting constructability, quality and 
pricing. 

• Designing to the lowest common denominator.  The architect designs for the lowest 
responsible bidder, inhibiting its ability to be creative in the design and leaving it at 
risk if the drawings do not completely explain its design requirements. 

• Price uncertainty until bids are opened.  The owner will not really know the price of 
the project until the bidding process is completed, which can be a challenge in terms 
of understanding and ultimately meeting budgets. 

• Owner warranty of design.  The owner warrants the sufficiency of the design to the 
contractor, creating a major potential contingency as to the actual construction cost of 
the project (after changes and claims).  

 
All of the above raises the potential for adversarial relationships among the owner, architect and 
contractor, and there is substantial caselaw that validates the fact that DBB is prone to disputes 
and lawsuits.  As a direct result of these drawbacks, public and private owners have looked to 
CMAR and DB as alternatives to the DBB system.   

 
Superficially, CMAR is a delivery system that looks much like DBB.  As with DBB, a 

project owner that uses CMAR directly retains an architect to design the facility and a general 
contractor to perform construction services.  The key differentiator between DBB and CMAR is 
the role of the general contractor and when it becomes involved on the project.  Unlike DBB, 
where the general contractor is introduced to the project after the design is completed and the 
project is put out for bid, CMAR contemplates that the general contractor will be made a 
member of the project team during the early design stages of the project—sometimes even 
concurrently with the designer.  This early involvement is specifically to enable the CMAR 
contractor to add value to the project by performing preconstruction services, such as assisting 
the owner and designer in conceptual estimating, scheduling, constructability, and value 
engineering.  During this preconstruction period, the general contractor is acting in a quasi-
professional capacity, on a “fee-for-service” basis.   

 
Unlike DBB, the design is generally developed in phases, which allows certain 

construction work (e.g., site work, foundations, structural frame) to be started before the entire 
design is completed.  The CMAR process also contemplates that the owner will obtain price and 
schedule guarantees from the general contractor before the entire design is completed (often at 
the 50%-60% design stage).  Unlike DBB, where the contractor’s price will be lump sum, the 
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contractor’s price will generally be established on the basis of a “Cost-Plus Fee with a 
Guaranteed Maximum Price.” This allows an owner to have more visibility into the basis for the 
contractor’s price.  The CMAR process also preserves one of the major benefits of DBB—the 
CMAR contactor is fully responsible for performing the work in accordance with the design, is 
responsible for its subcontractors, and must meet the schedule established in the contract. 

 
In short, some of the benefits that an owner obtains by using a CMAR approach include:  
 
• Qualifications-Based Selection.  CMAR allows the owner to select the contractor 

based on qualifications, with the flexibility to consider some price-based factors (e.g., 
fee, general conditions expenses, and markups). 

• Early Contractor Integration.  Obtaining the early integration of the contractor into 
the project team enables the project to benefit from the contractor’s expertise and 
fosters a more collegial and cooperative environment among the owner, designer and 
contractor teams. 

• Realistic Pricing and Scheduling.  The owner receives more realistic conceptual 
pricing and scheduling, given that the contractor has better access to the trade 
subcontractor marketplace and is better capable of providing this information than 
designers or consultants. 

• Guaranteed Maximum Price.  Using a Guaranteed Maximum Price (GMP) process 
enables an owner to have visibility into the pricing associated with the CMAR 
contractor’s work. 

• Reduced Risk for Design E&O.  Integrating the CMAR contractor into the design 
process generally helps reduce the risk of design errors and omissions by virtue of the 
contractor’s expertise and involvement.  In addition, because the CMAR contractor is 
involved in the design process, it faces a greater burden of showing that something 
missing from the design documents was not reasonably inferable from the documents, 
which should help reduce change orders and claims. 

 
 There are several perceived detriments to using CMAR.  One of the biggest perceived 
detriments is that the GMP price is not obtained through a purely competitive process, and is 
based on something less than a 100% complete design.  As a result, there is a perception that the 
cost of CMAR is somewhat higher than in a low-bid DBB procurement.1  Another perceived 
disadvantage is that the CMAR contractor has an incentive to overstate its conceptual budget and 
schedule requirements, knowing that it will ultimately be providing a guarantee on both of these 
requirements to the owner.  Some believe that the quality of the preconstruction work performed 
by the CMAR contractor is of little value, since this is a low-fee service that is a “business 
development” expense and a way for a contractor to “buy-in” to a project.  Finally, because the 

                                            
 1  Industry studies have disputed this notion.  The seminal study in the United States was completed in 
1997 by the Construction Industry Institute and based on a broad cross-section of projects.  The study showed that 
the unit cost for CMAR was 1.6% less expensive than for DBB.  See Selecting Project Delivery Systems, Sanvido 
and Konchar, The Project Delivery Institute (1999). 



 
 

8 of 13 

owner remains in privity of contract with the designer, the CMAR contractor does not have any 
more responsibility for design errors than a traditional general contractor would under DBB.  It 
should be noted that each of these issues can be mitigated through sound contracting.    
 

The design-build (DB) project delivery system is a rapidly growing system used heavily 
in construction of public sector facilities.  It involves the owner developing a program for the 
project, commonly called design criteria, and then retaining a single entity to design and 
construct the project based upon such criteria.  The design-builder can also be retained early 
enough in the process to assist the owner in developing its design criteria.  The design-builder 
and CMAR contractor are selected similarly, using an approach that heavily weights 
qualifications and, to a lesser degree, price.  There are also many other similarities between 
CMAR and DBB, particularly in terms of schedule compression and certainty, obtaining the 
early involvement of the contractor in the design process and sound/cooperative working 
relationships among the owner, design, and construction teams. 

 
Because the architect is in a contractual relationship with the contractor, DB offers 

several advantages that are not available under CMAR.  These include the ability of the owner to 
obtain: 

 
• A single point of responsibility for the design and construction, with the owner no 

longer warranting the sufficiency of the plans and specifications.  This helps reduce 
claims against the owner for errors and omissions.  

• An early price guarantee of the project. 

• A heightened ability to fast-track the project. 

• Insulation from funding changes caused by errors in the design.  In addition, the 
quality of the completed structure should be enhanced when the designer is 
contractually tied to and works in an integrated team with the contractor. 

 
While DB can offer many advantages to an owner, there are several perceived 

disadvantages that heavily influence how owners view this system.  Perhaps the biggest is that 
many owners prefer to have the architect work directly for the owner and not for the contractor, 
even though they appreciate the benefits that come from having integrated project teams.  In 
essence, they feel more comfortable that their design needs will not be compromised if they have 
a direct contractual relationship with the architect.  Another challenge is that some of the large, 
well-known, “signature” architects are not interested in being contractually tied to a contractor, 
and will refuse to work on DB projects as a member of the contractor’s team.  In addition, there 
can be some major challenges in developing an efficient and effective procurement system for 
public projects, particularly when an owner has strong views on controlling the design.  

 
One final point should be noted about project delivery selection.  The Construction 

Industry Institute study cited in Footnote 1 looked at DBB, CMAR and DB on 351 projects, 
fairly evenly distributed between the public and private sectors.  The study concluded that there 
were common characteristics of all “best-in-class” projects, regardless of delivery system.  For 
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example, in terms of avoiding cost growth (i.e., increases over the pre-established budget at the 
time of contracting), the following attributes were identified, in relative order of importance: 

 
• Excellent project team communications 

• Less than 20% of the design was completed before engaging the construction team 

• Use of a negotiated contract with the project team 

• No onerous contract clauses 

• The ability of the owner to make decisions 

• Prior project team experience as a unit 

• High ability to restrain the contractor pool (i.e., prequalification of contractors and 

trade subcontractors) 

• Excellent experience by contractor with the delivery system 

• Excellent experience by contractor with the type of facility being built 
 
Several of these factors also appear in the best-of-class projects for controlling schedule growth 
and overall construction and project delivery speed.  This study confirms what empirical 
experience shows.  Communications, competence, experience, and fair contracting make a 
significant difference in terms of effective capital project delivery.   
 
Reasons for Recommending CMAR on this Project 
 

Based on the Project’s goals and characteristics of the TJPA, there are several compelling 
reasons to use CMAR on this Project.  First, the Project will derive substantial benefits by 
obtaining early involvement from the contractor ultimately responsible for Project 
construction—one of the key characteristics of a CMAR delivery structure.  In fact, this early 
involvement will further virtually every major goal identified by participants during the October 
11, 2007, workshop, including budget (both absolute and minimizing cost growth), quality of 
design, schedule enhancement, flexibility, and collaboration.  Part of this comes from the fact 
that use of CMAR aids the ability to fast-track the Project to meet what might be an evolving 
scheduling need created by dynamic Project considerations.  CMAR also gives the TJPA the best 
opportunity to exercise control, where it wants to, over design, quality and pricing.  Objectives of 
good project relationships, which have the correlative impact of reducing risk and claims, are 
also attained. 

 
One other point should be noted.  Because of the flexibility offered by this system, the 

TJPA has the ability to structure the procurement and contracting of the CMAR contractor on a 
variety of bases.  This means that the TJPA will be able to take advantage of the following: 

 
• The most appropriate time to retain the CMAR contractor for preconstruction 

services. 
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• The method and manner of procuring the CMAR, balancing qualifications and price 
considerations. 

• The method and manner of introducing trade subcontractors to the project. 

• The best time to obtain a GMP, and the possibility of converting the GMP to a lump 
sum contract if circumstances warrant conversion. 

 
This flexibility is an important strength of CMAR, and this flexibility is something the Project 
may need.  While not stated directly by the participants during the workshop sessions, it is likely 
that the TJPA will need to have the ability to change scope, change schedules and sequencing, 
and make other “quick moves’ as issues arise.  CMAR offers substantial ability to do this, as 
having the contractor involved during preconstruction as part of the Project team and being paid 
on a “fee for services” basis makes it available as the Project demands are determined. 

 
DBB is not an attractive alternative.  The benefit of a lump sum price “guarantee” based 

on completed design documents is somewhat illusory.  There is a high likelihood on a project 
this complex that a low-bid contractor will encounter conditions it did not reasonably foresee, 
and that this will result in claims, change orders, and project delays.  This directly affects two of 
the most important goals: budget and schedule.  Additionally, the fact that the contractor will not 
have any involvement prior to design completion means that quality may be affected.  In short, 
for a project this important, and whose design is so critical and (potentially) complicated, having 
a contractor involved early is critical to project success.  The DBB structure does not allow this. 

 
DB could have been an attractive alternative to CMAR if Pelli had not already been 

selected.  There could be ways to overcome this, through the assignment of the Pelli contract to 
the design-builder or the agreement of Pelli to novate its contract to the design-builder.  
However, trying to “undo” the Pelli contract is not optimal, particularly given the assumption by 
Pelli that it would be working directly with the TJPA.  Since the main benefit of DB is the ability 
of the contractor-design team to function well as a unit, “shotgun” marriages, even if both parties 
agree to them, often do not work well.  There is also a major question as to whether the “single 
point of responsibility” benefit of DB can be achieved on the Project, given the advancement of 
the design by Pelli and the lack of involvement of the prospective design-build contractor in the 
process. 

 
Even if Pelli had not been selected, DB does not appear to be a better alternative to 

CMAR on this Project, given the TJPA’s organizational characteristics and some of the Project 
goals.  The heavy importance on design and control might constrain some of the benefits of DB, 
particularly those leading to cost-effective design solutions.  This might be different if this were 
a civil project (i.e., the rail tunnel portion of the program), where the prospective design-build 
contractor may be able to self-perform both design and certain construction activities.  
Additionally, making a decision to use DB on this Project would complicate (or even eliminate) 
the ability of the TJPA to be flexible in terms of making a change in delivery approach.  Under 
CMAR, the TJPA could decide to competitively bid the construction if there was a change in 
circumstances that outweighed the benefits of having the same contractor perform both 
preconstruction and construction services.  While this would in essence convert the delivery 
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system to DBB, it nevertheless is an option available to the TJPA under CMAR.  This would not 
be as easy to accomplish with DB, as the designer-of-record (the design-builder and its designer) 
will likely have some financial interests in the ownership of the design.  It is certainly possible to 
overcome the impediments to using DB by the design-build contract.  However, given the 
current status of the Project and the flexibility and benefits offered through CMAR, there is no 
compelling reason to make DB work on the Project.2

 
Improving the Effectiveness of CMAR on the Project 

 
Although CMAR appears to be the best alternative for delivering this Project, history 

shows that even the best choice of delivery systems must be carefully implemented to succeed.  
The workshop sessions reviewed some potential implementation issues.  To give the Project 
team the best opportunity for success, the TJPA should consider the following: 

 
• Carefully and strategically evaluate the procurement of trade subcontractors.  Many 

of the best ideas for value engineering and constructability come from trade 
subcontractors.  There should be a concerted effort to determine which trades are 
more “commodity-like” and which should be strategic and integral members of the 
Project team. The TJPA would benefit from having strategic subcontractors selected 
early on the basis of qualifications.  Another approach would be to have two to three 
prequalified subcontractors for each strategic trade retained, with the understanding 
that each will be paid for performing preconstruction services and that each will 
submit bids on a competitive basis as a GMP is being set.  This gives the TJPA the 
benefit of the collective knowledge of the important trades, as well as establishing a 
sound “level playing field,” for a competitive selection process. 

• Determine who has responsibility for overall Program scheduling.  Owners frequently 
defer all scheduling responsibility to the CMAR contractor, when that contractor is 
not in a position to control certain portions of the work.  It is important to establish 
the interfaces between work under the CMAR responsibility and those that are 
outside its scope, and determine who on the TJPA’s project team will have such 
interface responsibility. 

 
• Finding a way to control the competing interests of a signature architect, Project 

stakeholders and others.  It will be critical for the TJPA to develop a workable 
process that allows decisions to be made logically, expeditiously and with competing 
interests duly considered.  This is one of the hallmarks of successful projects. CMAR 
mandates that someone be in charge, and that entity has to be the TJPA. 

                                            
 2  The recommendation to use CMAR is made with the understanding that there are no procurement 
constraints imposed on the TJPA by any applicable laws or regulations, including the Federal Transit 
Administration.  CPS has not undertaken a review of the relevant procurement requirements on this Project.  
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• Deciding when and how to procure the CMAR contractor and when to obtain a GMP.  
These are both critical issues that need to be balanced.  The later the CMAR 
contractor is introduced to the project, the fewer are the benefits to be derived from 
this system.  Likewise, the TJPA must decide what the selection criteria will be for 
the contractor—particularly in terms of how many price-based factors will be 
considered.  There should also be some understanding as to when a GMP is needed, 
and how issues such as contingency will be handled.  

• Obtaining comfort that the CMAR contractor is not taking advantage of the less 
competitive aspects of the procurement.  As noted earlier, some owners shy away 
from CMAR because of a perception that it is a qualifications-based procurement 
system that does not consider price.  There are several ways to mitigate this potential 
issue.  First, the TJPA should decide how the competition for the CMAR contractor 
will take place and how non-price factors will be balanced with price-based factors 
(as noted in the bullet above).  Next, the TJPA should retain the right to decide to put 
the construction contract out for bid if it decides it is in its best interest.  Finally the 
manner in which “savings” is handled can help to nullify any major inflation of a 
GMP figure. 

• Compensating the CMAR contractor for preconstruction services.  The CMAR 
contractor should be paid for its preconstruction services, whether on an hourly basis 
or a lump-sum fee.  Services that are done gratis, or for nominal compensation, often 
result in the contractor considering this important work to be a marketing effort.  
Some arbitrators have also rejected the notion that the CMAR contractor should be at 
risk for mistakes allegedly made during preconstruction when the contractor has not 
been paid.  Payment of a reasonable sum will also enable the TJPA to more easily 
make a change should it decide that it does not want the CMAR contractor to be the 
construction contractor. 

• Creating a well-conceived contract.  The TJPA should evaluate some creative 
incentive structures with the CMAR contractor to achieve its goals of budget, quality 
and schedule.  In addition, it should prepare a balanced and fair contract that does not 
unreasonably shift risk to the contractor, as this will defeat many of TJPA’s goals 
relative to teamwork and claims avoidance.  
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• TJPA Staffing.  It is critical that the TJPA continues to manage its responsibilities 
directly or through the PMPC team and make decisions expeditiously.  The axiom 
“with control comes responsibility” is quite important in CMAR, and given the 
importance placed during the October 11, 2007, workshop on “control” and the 
TJPA’s “hands-on” tendencies, the TJPA must remember that fulfilling its 
responsibilities in a timely manner is critical to bringing in the project on time and 
within budget. 

 
Conclusion 

 
 For the reasons set forth in this Report, Capital Project Strategies, LLC recommends that 
the TJPA use a construction management at-risk project delivery approach for the Transbay 
Transit Center Project. 
 

Respectfully submitted, 
 
 
 
Michael C. Loulakis 
President, Capital Project Strategies 
 
December 30, 2007 



 

Attachment No. 1 
Listing of Major Project Goals from Workshop 
 

1. Meet budget 
2. Highest quality design and construction 
3. Meeting established owner design requirements 
4. Quality of engineering and architectural design 
5. Earliest overall project completion (due to cost/ public perception, user  
6. Increase number of proposers (not on worksheet) 
7. Predictability of outcome in terms of risk 
8. Best overall lifecycle cost 
9. Deliver best value 
10. Create aesthetic design 
11. Increase number of proposers 
12. Meeting schedule guarantees 
13. Maintaining good public relations 
14. Maintaining good relationship with stakeholders 
15. Flexibility in dealing with owner’s changing needs 
16. Minimize claims and litigation 
17. Early price guarantees/reliable cost estimates 
18. Consultants/subs relationships: good cooperation and coordination 
19. Managing effectively the O&M and commissioning 

 

Attachment No. 1 



TRANSBAY JOINT POWERS AUTHORITY 
BOARD OF DIRECTORS 

 
 

Resolution No. ___________ 
 

 
WHEREAS, The TJPA expects design for the Transbay Transit Center Building and Bus 
Ramps to commence within the next several months and construction to commence in 
early 2010; and 

 
WHEREAS, The selection of a project delivery strategy is a critical element to 
proceeding with design and construction of the Transbay Transit Center Building project, 
including development of a final construction price and schedule; and 

 
WHEREAS, The TJPA Executive Director has consulted with independent experts and 
counsel and has found that the Integrated Project Delivery strategy with a Construction 
Manager/General Contractor ("CM/GC") would be the appropriate construction services 
delivery method most likely to result in cost savings and time efficiencies, in the best 
interests of the public, and may be implemented in conformance with TJPA Procurement 
Policy and Federal Transit Agency ("FTA") requirements and guidelines; and 

 
WHEREAS, Time is of the essence in procuring CM/GC services because in order to 
take full advantage of the benefits of Integrated Project Delivery strategy, a CM/GC 
should commence work by the completion of schematic design for the Project; and 

 
WHEREAS, The TJPA Board recognizes that while there are currently no specific 
Federal, State, or local laws regulating Integrated Project Delivery method, the procedure 
set forth in this Resolution conforms to principles of fair and open competition and the 
goal of securing the best value for construction services for the Transit Center Building 
and Bus Ramps project and is consistent with FTA requirements and guidelines and 
previous actions by the San Francisco Board of Supervisors; and  

 
WHEREAS, Staff recommends that the Board approve an Integrated Project Delivery 
strategy as appropriate for delivery of the Transbay Transit Center Building and Bus 
Ramp Project; now, therefore, be it 

 
RESOLVED, That the Board authorizes the Executive Director to proceed with an 
Integrated Project Delivery strategy for construction of the new Transbay Transit Center 
Building and Bus Ramps Project and to issue a Request for Qualifications to begin the 
selection process; and be it 
 
FURTHER RESOLVED, That the selection of the CM/GC shall conform to the 
following process: 

Step 1:  Prequalification 



The TJPA shall issue a Request For Qualifications (RFQ).  The RFQ shall include 
criteria by which the prospective proposers shall be evaluated.  The evaluation 
criteria shall be based on qualifications, expertise, and prior experience.  The 
TJPA Executive Director shall designate a panel to review pre-qualification 
responses and interview and rate respondents with respect to the RFQ.  Only those 
respondents found to be qualified will be eligible to submit proposals. 

Step 2:  Proposals 

The TJPA shall issue a Request For Proposals (RFP) inviting pre-qualified 
CM/GCs to submit competitive cost proposals for the Project.  The RFP shall 
include information describing the scope of pre-construction and construction 
phase services for the project.  The request for proposals shall request the 
following minimum cost information from each proposer:  (i) fees for pre-
construction services and (ii) fees for construction phase services, including 
overhead, profit and general conditions. 

Step 3:  Final Selection Process 

The Executive Director may recommend and the TJPA Board may award a 
contract to the responsible (pre-qualified) CM/GC submitting the lowest 
responsive bid.   

Step 4:  Procurement Of Trade Subcontractors 

The selected CM/GC shall procure trade work contracts through a pre-
qualification and competitive bid process, as follows:   

(1) Pre-qualification.  The CM/GC to pre-qualify all trade subcontractors, subject 
to the approval of the TJPA.  The CM/GC shall attempt to establish a pool of no 
fewer than three pre-qualified subcontractors for each trade package, subject to 
the approval of the TJPA.   

(2) Competitive Bid.  The CM/GC to receive sealed bids from the pre-qualified 
trade subcontractors.  The CM/GC shall award a trade package subcontract to the 
responsible bidder submitting the lowest responsive bid, except that the CM/GC 
may negotiate and award a portion of the trade package subcontracts as provided 
in paragraph (3), below.   

(3) The TJPA may authorize the CM/GC to negotiate subcontracts for trade work 
as appropriate for the Project, up to an amount not exceeding seven and one-half 
percent of the total estimated subcontract costs.  The TJPA shall establish a 
maximum dollar value for each negotiated trade subcontract as appropriate for the 
project.   

I hereby certify that the foregoing resolution was adopted by the Transbay Joint Powers 
Authority Board of Directors at its meeting of January 17, 2008. 

         
                ___________________________________ 

        Secretary, Transbay Joint Powers Authority 
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