
THIS STAFF REPORT COVERS CALENDAR ITEM NO.:  12 
FOR THE MEETING OF: May 15, 2008 
 

TRANSBAY JOINT POWERS AUTHORITY 
  
 
BRIEF DESCRIPTION: 
Approving an intergovernmental agreement (Agreement) between the Transbay Joint Powers 
Authority (TJPA) and the City and County of San Francisco, Arts Commission (SFAC) in the 
amount of $950,000 to provide arts acquisition and management services for the Transbay 
Transit Center Program (Program). 
 
SUMMARY:   
The staff requests that the Board enter into an intergovernmental agreement with SFAC to 
provide arts acquisition and management services for the Transbay Transit Center Program 
(Program). The agreement would be for a maximum of $950,000 and for a term not to exceed 
seven (7) years. 
 
REPORT: 
Public art is planned and budgeted as an element of the Transbay Transit Center Program and 
will play an important role in making the Transit Center more enjoyable, improving the quality 
of life in the community, and adding value to the public transportation experience.   
 
The TJPA is not subject to City and County of San Francisco Administrative Code Section 3.19, 
the City Art Enrichment Ordinance, under which the SFAC has authority over art in public 
places.  The SFAC, however, has extensive experience in the acquisition and management of 
public art and can be of great assistance to the TJPA in selecting, acquiring and managing the 
installation of public art as part of the Transbay Program.   
 
The purpose of the Agreement is for SFAC to assist the TJPA in developing and executing an 
Arts Program Master Plan for the installation of public art for the new Transbay Transit Center, 
consistent with the following goals: 
 

A. Results in a Public Art Program of high standards that enhances the national and 
international prestige of the overall Transbay Transit Center Program; 

B. Commissions artworks that are complementary to the Transbay Transit Center 
Program’s mission and purpose, and appropriate for the Transbay Transit Center's 
constituency and the general public; 

C. Commissions artworks that are complementary to the Transbay Transit Center’s 
architectural design; 

D. Commissions artworks that are vandal resistant and require only standard, not 
specialized, maintenance; 

E. Functions with the Transbay Transit Center’s construction and operational 
requirements; and 

 



 
 

F. Is consistent with the criteria for selecting artists for planning and design of transit 
projects and for commissioning individual works of art identified in Federal Transit 
Administration (FTA) Circular 9400.1A, FTA Design and Art in Transit Projects. 

 
The Agreement addresses only the selection and installation of artworks for the Transbay 
Program, during construction of the Transbay Center Building, with the intention that the TJPA 
shall own all artworks selected and installed on property under the jurisdiction of the TJPA and 
shall insure, maintain, and manage the artworks in conformance with applicable law and TJPA 
policy. 
 
The Agreement does not exclude or preclude the TJPA from procuring artwork or art features for 
the Transbay Program apart from and/or in addition to the artwork selected under the Agreement. 
 
The primary services to be performed by the SFAC under the Agreement are as follows: 
 

A. Prepare an Art Program Master Plan for the Transbay Program, including a budget 
and schedule for selecting artists and artwork;  

B. Prepare and issue RFQs seeking proposals from artists;  
C. Negotiate, along with TJPA staff, and administer on TJPA’s behalf contracts with 

selected artists for commission, installation and/or purchase of selected artworks; 
D. Implement selected artworks (e.g., manage coordination with artists, review and 

report progress during stages of implementation, and recommend whether to approve 
completed artworks); 

E. Coordinate installation of artwork with TJPA, its consultants and contractors 
F. Prepare Maintenance Plan for ongoing maintenance and conservation of artworks; 

and 
G. Make regular reports regarding work under this Agreement to the Arts Commission, 

TJPA Board, and TJPA CAC. 
 
The staff has negotiated the attached Agreement with SFAC for the provision of these services.  
The Agreement would be for a maximum of $950,000 and for a term not to exceed seven (7) 
years.  
 
 
RECOMMENDATION: 
The staff recommends that the Board authorize the Executive Director to execute the 
intergovernmental agreement in the form attached to this report.   
 
ATTACHMENTS: 

1. Intergovernmental Agreement  
2. Resolution 

 
 
 
 
 

 



 
 

TRANSBAY JOINT POWERS AUTHORITY 
BOARD OF DIRECTORS 

 
Resolution No. _______________ 

 
 
WHEREAS, The Transbay Joint Powers Authority (TJPA) is responsible for implementing the 
Transbay Transit Center Program including the construction of a new multi modal Transit Center 
on the site of the existing Transbay Terminal at First and Mission streets in San Francisco; and 
 
WHEREAS, TJPA acknowledges the importance of art in making public spaces more enjoyable, 
improving the quality of life in the community, and adding value to the public transportation 
experience; and 
 
WHEREAS, According to Federal Transit Administration (FTA) Circular 9400.1A, FTA 
considers “incorporation of art into all areas of transit projects that are visible to the public” to be 
an “eligible capital cost as a part of planning, design, and construction activities”; and 
 
WHEREAS, The TJPA desires to develop a Public Art Program of high standards that enhances 
the national and international prestige of the overall Transbay Transit Center Program; and 
 
WHEREAS, The TJPA desires to commission artworks that are complementary to the Transbay 
Transit Center Program’s mission and purpose, and appropriate for the Transbay Transit Center's 
constituency and the general public; and 
 
WHEREAS, The TJPA desires to commission artworks that are complementary to the Transbay 
Transit Center’s architectural design; and 
 
WHEREAS, The TJPA desires to commission artworks that are vandal resistant and require only 
standard, not specialized, maintenance; and 
 
WHEREAS, The TJPA desires to commission artworks that functions with the Transbay Transit 
Center’s construction and operational requirements; and 
 
WHEREAS, The SFAC has extensive experience in the acquisition and management of public 
art; and 
 
WHEREAS, The SFAC desires to assist the TJPA in selecting, acquiring and managing the 
installation of public art as part of the Transbay Program; and 
 
WHEREAS, Staff has reviewed SFAC’s proposals and negotiated an Intergovernmental 
Agreement for Management of the Public Art Program (Agreement); and  
 
WHEREAS, The TJPA may procure artwork or art features for the Transbay Program apart from 
or in addition to the artwork selected under the agreement; and  

 



 
 

WHEREAS, The Agreement does not exclude or preclude the TJPA from procuring artwork or 
art features for the Transbay Program apart from or in addition to the artwork selected under the 
agreement; and  
 
WHEREAS, Staff recommends that the Board approve the Agreement; now, therefore, be it 
 
RESOLVED, That the Board authorizes the Executive Director to execute an Intergovernmental 
Agreement with the City and County of San Francisco Arts Commission for a maximum 
compensation of $950,000 and for a period not to exceed seven (7) years. 
 
I hereby certify that the foregoing resolution was adopted by the Transbay Joint Powers 
Authority Board of Directors at its meeting of May 15, 2008. 

 
 
    ___________________________________ 

        Secretary, Transbay Joint Powers Authority 
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INTE RGO V ERNMENTAL AGREEMENT 

between 
TRANSBAY JOINT POWERS AUTHORITY 

and 
CITY AND COUNTY OF SAN FRANCISCO ART COMMISSION 

for  
Management of the Public Art Program 

for the  
Transbay Transit Center Program  

 
 

This Intergovernmental Agreement (“Agreement”) is entered into as of the ________day 
of May, 2008, by and between the Transbay Joint Powers Authority (“TJPA”), a joint powers 
authority, and the City and County of San Francisco Art Commission (“SFAC”) (each individually 
a “Party” and, collectively, the “Parties”).  
 

RECITALS 
 

THIS Agreement is entered into with reference to the following facts and circumstances: 

A. The TJPA is responsible for implementing the Transbay Transit Center Program 
(“Program”).  The Program includes the construction of a new multi modal Transit 
Center on the site of the existing Transbay Terminal at First and Mission streets in 
San Francisco, an extension of Caltrain from its existing terminus at Fourth and 
Townsend streets through a tunnel to the new Transit Center, and the construction 
of new bus ramps and bus storage facilities.   

B. The Transbay Program is federally funded and complies with all requirements of the 
Federal Transit Administration (“FTA”) in order to be eligible for federal funding. 

C. TJPA acknowledges the importance of art in making public spaces more enjoyable, 
improving the quality of life in the community, and adding value to the public 
transportation experience.  The TJPA also acknowledges the SFAC's expertise in 
commissioning artworks and managing public art projects.  According to FTA 
Circular 9400.1A, FTA considers “incorporation of art into all areas of transit 
projects that are visible to the public” to be an “eligible capital cost as a part of 
planning, design, and construction activities.”  In addition, FTA considers public art 
works incorporated into “major construction projects” to be eligible as “construction 
mitigation.”  The Transbay Program is eligible for FTA funding for artist participation 
in design of the Transit Center, commission or purchase of works of art to be 
permanently placed in the Transit Center, and inclusion of temporary art as 
construction mitigation.  

D. The TJPA is not subject to City and County of San Francisco Administrative Code 
Section 3.19, the City Art Enrichment Ordinance, under which the SFAC has 
authority over art in public places.  The SFAC, however, requested that the TJPA 
enter an agreement with SFAC to manage the TJPA’s acquisition of public art as 
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part of the Transbay Program.  Accordingly, the TJPA voluntarily enters this 
Agreement, under which the SFAC shall manage the selection of artists and artwork 
for the Transbay Program under a total TJPA public art program budget of $4.75 
Million. 

E. This Agreement addresses only the selection and installation of artworks for the 
Transbay Program, during construction of the Transbay Center Building, with the 
intention that the TJPA shall own all artworks selected and installed on property 
under the jurisdiction of the TJPA and shall insure, maintain, and manage the 
artworks in conformance with applicable law and TJPA policy. 

F. This Agreement does not exclude or preclude the ability of the TJPA to procure 
artwork or art features for the Transbay Program apart from and/or in addition to the 
artwork selected under this Agreement, outside the public art program budget set 
under this Agreement. 

G. The purpose of this Agreement is to develop and administer the installation of public 
art for the new Transbay Transit Center, consistent with the following goals: 

(1) Results in a Public Art Program of high standards that enhances the national 
and international prestige of the overall Transbay Transit Center Program; 

(2) Commissions artworks that are complementary to the Transbay Transit 
Center Program’s mission and purpose, and appropriate for the Transbay 
Transit Center's constituency and the general public; 

(3) Commissions artworks that are complementary to the Transbay Transit 
Center’s architectural design; 

(4) Commissions artworks that are vandal resistant and require only standard, 
not specialized, maintenance; 

(5) Functions with the Transbay Transit Center’s construction and operational 
requirements; and 

(6) Is consistent with the criteria for selecting artists for planning and design of 
transit projects and for commissioning individual works of art identified in 
Federal Transit Administration (“FTA”) Circular 9400.1A, FTA Design and Art 
in Transit Projects. 

 

TERMS AND CONDITIONS 
 

Section 1. SCOPE OF SERVICES 
 
SFAC shall use its expertise and experience in public art administration to manage the selection 
and installation of public art for the TJPA public art program.  SFAC shall perform its services 
under this Agreement recognizing that time is of the essence in the construction of the Transit 
Center Building and that the TJPA budget for its public art program, managed by the SFAC 
under this Agreement, is $4.75 Million, including all fees to be paid to SFAC.  The services to be 
performed by SFAC under this Agreement shall include those services set forth in Exhibit A, 
“Scope of Services” (“Services”).  Where in conflict, the terms of this Agreement shall supersede 
and prevail over any terms set forth in Exhibit A. 
 
The Services consist of a series of activities identified in Exhibit A that the TJPA may choose to 
authorize by way of Task Orders in conformance with the following phases:  Phase 1 Master 
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Plan; Phase 2 Qualification and Selection of Artists; Phase 3 Art Development and Installation 
Plan; Phase 4 Installation and Maintenance Plan. 
 

1.1   Requests for Task Orders.  The TJPA shall initiate each Task Order by issuing 
a written request to SFAC to prepare a Task Order Proposal (“Proposal”).  The request 
will describe the tasks SFAC shall perform, the schedule for performance, and the 
required deliverables. 
 
1.2   SFAC Proposals.  SFAC shall prepare a Proposal and submit it to the TJPA.  
The Proposal shall describe in detail SFAC’s approach to performing the requested 
tasks.  At a minimum, the Proposal shall include:  
 

a. A detailed description of the Services to be performed, by task and subtask; 
 
b. A summary description of the means and methods that will be used to 
perform the Services; 
 
c. A schedule (in both electronic and written format) that indicates milestones 
for completion of each task, subtask, and deliverable; 

 
d. A Management Plan that lists SFAC personnel and consultants assigned to 
each part of the Services and a rationale for the proposed staffing; 
 
e. A Budget Plan that includes: 
 

1.  A detailed cost estimate for each subtask, including consultant costs 
2.  Estimated hours and direct salaries for each employee and consultant 
3.  Overhead for SFAC’s staff 
4.  Other direct costs  
5.  A cash flow plan 

 
f. A list of deliverables. 
 

1.3   TJPA Review and Negotiation.  The TJPA will review the Proposal and 
promptly negotiate the terms of a Task Order with SFAC that establishes the scope of 
Services, approach to performing the Services, cost, deliverables, and schedule.  
 
1.4   Notice to Proceed.  Following the Parties’ agreement on the terms of a Task 
Order and any necessary approvals by other public agencies, the TJPA will provide a 
written Notice to Proceed (“NTP”) to SFAC to proceed with the Services.  SFAC may not 
commence work without a written NTP. 

 
1.5   Interim Notice to Proceed.  In the event that the Parties cannot reach an 
agreement on the terms of a Task Order, the TJPA may cancel the request, have the 
Services performed by others, or request that SFAC proceed with the Services under 
such conditions as the TJPA may require to meet its schedule, budget, or other Program 
requirements (“Interim NTP”).  In the event the TJPA requests that SFAC proceed with 
the Services, the Parties shall continue to negotiate outstanding terms of the Task Order 
while SFAC performs the Services under the Interim NTP.  The TJPA shall pay SFAC 
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reasonable compensation for work the TJPA has approved and SFAC has performed 
under the Interim NTP. 

 
1.6   Tasks Outside Scope of Services.  If SFAC completes tasks that are not 
reasonably included in the scope of Services under an approved Task Order without first 
obtaining the TJPA’s written approval in accordance with the above procedures, 
regardless of the amount or value of the work, the TJPA shall have no obligation to 
reimburse SFAC for the work.   

 
1.7   TJPA Discretion to Issue NTP.  The TJPA shall have sole discretion to issue an 
NTP authorizing SFAC to proceed with work under Task Orders.  Whether the TJPA will 
issue an NTP shall depend on (1) the TJPA's evaluation of the quality of SFAC’s 
services and work products previously authorized and completed or in-progress and 
whether SFAC completed such services and products within the budget and within a 
reasonable schedule; (2) approval from and/or compliance with requirements of the FTA 
and other funding agencies; and (3) the availability of funding.   

 
1.8   FTA Requirements.  SFAC shall be subject to the provisions of the “FTA 
Requirements for Professional Services Contracts” of the Federal Transit Administration 
attached as Exhibit B (“FTA Regulations”), which are incorporated into this Agreement.  
In the event of a conflict between the FTA Regulations and any other terms and 
conditions of this Agreement, including Exhibit A, the FTA Regulations shall control. 
 
1.9 Standard of Performance.  SFAC shall perform all services required under this 
Agreement in conformance with the standards observed by a competent practitioner of 
the profession in which SFAC is engaged in the geographical area in which SFAC 
practices its profession.  SFAC’s work products under this Agreement shall conform to 
the standard of quality normally observed by a person practicing in SFAC’s profession. 
 
1.10 Assignment of Personnel.  SFAC shall assign only competent personnel to 
perform Services under this Agreement.  In the event that the TJPA desires the 
reassignment of any such persons, SFAC shall consider the reassignment of such 
person or persons. 
 
1.11 Time.  SFAC shall devote such time to the performance of Services under this 
Agreement as may be reasonably necessary to meet the standard of performance 
provided in Section 1.9 and to satisfy SFAC’s obligations under this Agreement, but in 
no event shall SFAC devote less time to the Services than is provided for in Exhibit A. 

 
 

Section 2. TERM OF AGREEMENT AND TERMINATION 
  
The term of this Agreement shall be seven (7) years from the Effective Date of this Agreement, 
unless earlier terminated.  This Agreement may be terminated by either Party, with or without 
cause, upon thirty (30) days written notice.  The TJPA has the sole discretion to determine 
whether any of the Services are satisfactory to the TJPA, which determination shall be made in 
good faith.  If the TJPA determines that any of the Services are not satisfactory, the TJPA may 
terminate this Agreement by giving written notice to SFAC or may delete specific services from 
this Agreement.  Upon receipt of notice of termination by either Party, SFAC shall cease 
performing Services on the termination date specified in the written notice.  The compensation 
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payable to SFAC shall cover only the period for which SFAC has performed Services. 
 
 
Section 3. COMPENSATION 

 
The TJPA shall compensate SFAC for the Services on an hourly rate, based on percentage of 
completion for each Phase, subject to the following provisions. 

 
3.1 Certification of Funds and Maximum Contract Amount.  SFAC will bill the 
TJPA on a cost reimbursable basis.  SFAC invoices shall be payable under this 
Agreement upon receipt of advance written certification by the Finance Manager of the 
TJPA, or his designee, of the total amount of available funds.  The total amount of the 
TJPA’s obligation hereunder shall not at any time exceed the amount certified for the 
purpose and period stated in such advance certification.   
 
3.2 Aggregate Amount of Contract.  The aggregate amount of payments under this 
Agreement shall not exceed $950,000.  Each payment to SFAC shall cover only those 
Services that the Executive Director of the TJPA, or her designee, determines, as set 
forth in Sections 1.4, 1.7 and 2 above, has been performed as required in this 
Agreement.  The maximum amount billable for each Phase shall not exceed 25% of the 
total Contract amount ($950,000 x 25% = $237,500), unless the SFAC bills less than 
25% in any Phase, in which case the difference may be carried into the next Phase (see 
Exhibit A – Scope of Services for a description of services under each Phase). 

3.3 Invoice Format.  Invoices furnished by SFAC under this Agreement must be in a 
form reasonably acceptable to the TJPA.  All amounts paid to SFAC shall be subject to 
audit by the TJPA. 

3.4  Terms of Payment.  SFAC shall submit invoices monthly for approval of the 
TJPA Executive Director, or her designee.  The TJPA shall make a good faith effort to 
pay all undisputed amounts within forty-five (45) days following receipt of a proper 
invoice from SFAC. The TJPA may dispute any invoice or portion thereof by providing 
SFAC with a written Notice of Dispute objecting to the nature and amount of the invoice 
within thirty (30) days following receipt.  Upon SFAC’s receipt of a Notice of Dispute, 
SFAC and the TJPA shall meet and attempt to resolve the dispute at the earliest 
practicable time. If the dispute cannot be resolved within sixty (60) days of TJPA’s 
issuance of a written Notice of Dispute, the Parties shall proceed to non-binding 
mediation as set forth in Section 14 of this Agreement.  However, in no event shall the 
TJPA be liable for interest or late charges for any late payments.  SFAC acknowledges 
that the provisions of Public Contract Code Section 7107 do not apply to this Agreement. 

 
3.5 Payment Address.  The TJPA shall send all payments to SFAC under this 
Agreement by United States mail to SFAC’s address stated in Section 17 of this 
Agreement. 
 
3.6 Section Omitted  
 
3.7 DBE Requirements.   
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3.7.1 Reporting.  Under 49 CFR Section 26.13, in contracts and subcontracts 
assisted by the United States Department of Transportation (“DOT”), SFAC and 
all its consultants, subcontractors, vendors, and joint venture partners 
(collectively, “subcontractors”) shall not discriminate on the basis of race, color, 
national origin, or sex in the performance of the contract.  Failure by SFAC to 
carry out these requirements is a material breach of this contract, which may 
result in the TJPA’s termination of this contract or such other action as the TJPA 
deems appropriate. 

 
3.7.2 TJPA’s DBE Program.  On July 20, 2006, the TJPA adopted the DBE 
Program. The DBE Program is available on the TJPA website at 
http://www.transbaycenter.org.  SFAC shall implement the DBE Program in 
performing the Services.  

3.7.3 SFAC’s DBE Compliance.  Under the monitoring requirements outlined 
in Section XIII of the TJPA’s DBE Program (49 CFR 26.37), SFAC shall submit 
the following documents to the TJPA. 

3.7.3.1  Progress Payment Report. If work is performed by a 
subcontractor, SFAC shall submit a Progress Payment Report with every 
invoice request.  This form provides a detailed summary of actual 
expenditures due to each subcontractor by billing period and to-date.  It 
also serves to monitor ongoing DBE and non-DBE participation 
throughout the contract. 

3.7.3.2  Subcontractor Payment Declaration. SFAC shall submit a 
Subcontractor Payment Declaration after payments are issued to a 
subcontractor.  This form serves as proof of payment to DBE and non-
DBE subcontractors.  As required under Section XII.2 of the DBE 
Program, SFAC shall pay a subcontractor no later than 10 days of receipt 
of each progress payment unless a longer period is agreed to in writing. 

3.7.3.3  Final Expenditure Report. SFAC shall submit a Final 
Expenditure Report at the completion of this Agreement.  This form 
provides a final record of actual expenditures for the contract.  This form 
will be compared to the “Bidders/Proposers Information Request Form” 
submitted by SFAC at the time of proposal.  The DBEs shown on the 
completed records should be the same as those originally listed unless an 
authorized substitution was made or SFAC used additional DBEs.  SFAC 
will be required to explain in writing why the names of the subcontractors, 
the work items, or the dollar figures are different from what was originally 
shown on the “Bidders/Proposers Information Request Form” when: 

a.  There have been no changes made by the Resident 
Engineer/Contract Manager; or 

b.  SFAC has not provided a sufficient explanation in the comments 
section of the completed Final Expenditure Report. 

Section 4. EFFECTIVE DATE 
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This Agreement shall become effective when the TJPA’s Finance Manager, or his designee, 
has certified the availability of funds and the TJPA has issued the first NTP (“Effective Date”). 
 

Section 5. RELATIONSHIP OF PARTIES 
 

5.1 Independent Contractor.  The relationship of SFAC to the TJPA is that of an 
independent contractor and all persons working for or under the direction of SFAC are its 
agents or employees and not agents or employees of the TJPA.  The TJPA and SFAC 
shall, at all times, treat all persons working for or under the direction of SFAC as agents 
and employees of SFAC, and not as agents or employees of the TJPA.  The TJPA shall 
have the right to control SFAC only insofar as allowed by this Agreement. 

 
5.2 Employees and Subcontractors.  SFAC shall provide the Services through one 
or more employees of SFAC or subcontractors under contract to SFAC qualified to 
perform the Services.  The chief executive officer of SFAC will consult with the TJPA on 
an as-needed basis to assure that the Services are being provided in a professional 
manner and meet the objectives of the TJPA.  

 
5.3 SFAC Discretion to Perform Services.  The TJPA shall not have the ability to 
direct how the Services are to be performed, specify the location where the Services are 
to be performed, or establish set hours or days for performance of the Services. 
 
5.4 Discharge of SFAC Employees.  The TJPA shall not have any right to 
discharge any employee of SFAC from employment with SFAC.  
 
5.5 SFAC Employee Benefits.  SFAC shall, at its sole expense, provide for its 
employees providing the Services to the TJPA under this Agreement any and all 
benefits, such as workers’ compensation, disability insurance, vacation pay, sick pay, or 
retirement benefits; obtain and maintain all licenses and permits usual or necessary for 
performing the Services; pay any and all taxes incurred as a result of the employee(s) 
compensation, including estimated taxes, FICA and other employment taxes; and 
provide the TJPA with proof of payment of taxes on demand. 
 
5.6 Subcontractors. The TJPA acknowledges that SFAC may retain subcontractors 
to assist SFAC in the performance of the Services under this Agreement.   
 

5.6.1  SFAC shall select all subcontractors through a competitive procurement 
process in compliance with FTA Circular 4220.1E and its successors as set forth 
in Section 2 of the FTA Regulations attached as Exhibit B.   

 
5.6.2 Subcontractors contracting with SFAC shall work at SFAC’s direction and 
under contract or agreement with SFAC.  The subcontractors shall also be 
subject to the FTA Regulations.  In the event of a conflict between the FTA 
Regulations and any term or condition of the contract between SFAC and the 
subcontractor, the provisions of the FTA Regulations shall control.   

 
5.6.3 The TJPA shall assume no liability whatsoever to any such subcontractor. 
 In any contract, agreement, or task order between SFAC and its subcontractors 
for the Services, SFAC shall require the following:   
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a. The TJPA shall be recognized as a third-party beneficiary of any 
such agreement or task order;  
 
b. The TJPA shall be named as additional insured of any insurance 
policy provided by a subcontractor covering general and professional 
liability for the project as set forth in Section 6 of this Agreement; and  
 
c. The subcontractor shall indemnify the TJPA consistent with the 
indemnification provisions set forth in Section 16 of this Agreement.  

 
 

Section 6. INSURANCE REQUIREMENTS 
 

SFAC, as an agency of the City, is self-insured for workers’ compensation, employers’ 
liability, commercial general liability, automobile liability, and professional liability.  SFAC 
may rely on a self-insurance program to meet the workers’ compensation insurance 
requirements under this section, but only if the program of self-insurance complies fully 
with the provisions of the California Labor Code.  Determination of whether a self-
insurance program meets the standards of the Labor Code shall be evidenced by a 
State-issued Certificate of Self-Insurance.  If at any time during the term of this 
Agreement, SFAC ceases to be self-insured for workers’ compensation, employers’ 
liability, commercial general liability, automobile liability, or professional liability, or 
following SFAC’s replacement of a self-insured program with the insurance required by 
Sections 6.1-6.4 below, SFAC thereafter fails to provide or maintain any insurance 
policies or policy endorsements to the extent and within the time required, the TJPA 
may, at its sole option, exercise any of the following remedies, which are alternatives to 
other remedies the TJPA may have and are not the exclusive remedy for SFAC’s 
breach: 

 
a. Require SFAC to reinstitute a program of self-insurance or obtain insurance of 
the types and amounts set forth below in Sections 6.1-6.4; 

 
b. Obtain insurance of the types and amounts set forth below in Sections 6.1-6.4 
and deduct and retain the amount of the premiums for such insurance from any sums 
due under the Agreement; 

 
c. Order SFAC to stop work under this Agreement or withhold any payment that 
becomes due to SFAC hereunder, or both stop work and withhold any payment, until 
SFAC has reinstituted a program of self-insurance or has obtained insurance of the 
types and amounts set forth below in Sections 6.1-6.4; and/or 

 
d. Terminate this Agreement. 

 
6.1 Workers’ Compensation and Employers’ Liability Insurance.  SFAC shall, at 
its sole cost and expense, maintain workers’ compensation insurance and employers’ 
liability insurance for the term of this Agreement for any and all persons employed 
directly or indirectly by SFAC.  SFAC shall maintain workers’ compensation insurance 
for not less than statutory minimum amounts and shall maintain employers’ liability 
insurance with limits of not less than One Million Dollars ($1,000,000) per accident.  The 
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insurer shall waive all rights of subrogation against the TJPA and its officers, officials, 
employees, and volunteers for loss arising from Services performed under this 
Agreement. 
 
6.2 Commercial General Liability and Automobile Liability Insurance.   
 

6.2.1 General Requirements.  SFAC, at its own cost and expense, shall 
maintain commercial general liability and automobile liability insurance for the 
term of this Agreement in an amount not less than One Million Dollars 
($1,000,000) per occurrence, combined single limit coverage for risks associated 
with the Services.  SFAC shall also maintain excess liability insurance in an 
amount not less than Two Million Dollars ($2,000,000) aggregated for bodily 
injury, personal injury, and property damage. If SFAC uses a commercial general 
liability or an automobile liability insurance form or other form with a general 
aggregate limit, either the general aggregate limit shall apply separately to the 
Services to be performed under this Agreement or the general aggregate limit 
shall be at least twice the required occurrence limit.  Such coverage shall include, 
but not be limited to, protection against claims arising from bodily and personal 
injury, including death resulting from that injury, and damage to property resulting 
from activities contemplated under this Agreement, including the use of owned 
and non-owned automobiles. 

 
6.2.2 Minimum Scope of Coverage.  Commercial general liability coverage 
shall be at least as broad as Insurance Services Office Commercial General 
Liability occurrence form CG 0001 or GL 0002 (most recent editions) covering 
comprehensive General Liability and Insurance Services Office form GL 0404 
covering Broad Form Comprehensive General Liability.  Automobile coverage 
shall be at least as broad as Insurance Services Office Automobile Liability form 
CA 0001 (ed. 12/90) Code 8 and 9.  No endorsement shall be attached limiting 
the coverage. 

 
6.2.3 Additional Requirements.  Each of the following shall be included in the 
insurance coverage or added as an endorsement to the policy: 

 
a. The TJPA and its officers, employees, agents, and volunteers 
shall be covered as insureds with respect to each of the following: liability 
arising out of activities performed by or on behalf of SFAC, including the 
TJPA’s general supervision of SFAC; products and completed operations 
of SFAC; premises owned, occupied, or used by SFAC; and automobiles 
owned, leased, or used by SFAC.  The coverage shall contain no special 
limitations on the scope of protection afforded to the TJPA or its officers, 
employees, agents, or volunteers. 

 
b. The insurance shall cover on an occurrence or an accident basis, 
and not on a claims-made basis. 

 
c. An endorsement must state that coverage is primary insurance 
with respect to the TJPA and its officers, officials, employees, and 
volunteers, and that no insurance or self-insurance maintained by the 
TJPA shall be called upon to contribute to a loss under the coverage. 
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d. Any failure of SFAC to comply with reporting provisions of the 
policy shall not affect coverage provided to the TJPA and its officers, 
employees, agents, and volunteers. 

 
6.3 Professional Liability Insurance.  Upon written request of the TJPA, SFAC, at 
its own cost and expense, shall maintain, for the period covered by this Agreement, 
professional liability insurance for licensed professionals performing the Services in an 
amount not less than One Million Dollars ($1,000,000) covering the licensed 
professionals’ errors and omissions. 
 

6.3.1 Deductible/Retention.  Any deductible or self-insured retention shall not 
exceed $1,000 per claim. 

 
6.3.2 Claims-Made Form. The following provisions shall apply if the 
professional liability coverages are written on a claims-made form: 

 
a. The retroactive date of the policy must be shown and must be 
before the Effective Date of the Agreement. 
 
b. Insurance must be maintained and evidence of insurance must be 
provided for at least five (5) years after completion of the Agreement or 
the Services, so long as commercially available at reasonable rates. 
 
c. If coverage is canceled or not renewed and it is not replaced with 
another claims-made policy form with a retroactive date that precedes the 
date of this Agreement, SFAC must provide extended reporting coverage 
for a minimum of five (5) years after completion of the Agreement or the 
work.  The TJPA shall have the right to exercise, at SFAC sole cost and 
expense, any extended reporting provisions of the policy, if SFAC cancels 
or does not renew the coverage. 
 
d. A copy of the claim reporting requirements must be submitted to 
the TJPA prior to the commencement of any Services under this 
Agreement. 

 
6.4 All Policies Requirements. 
 

6.4.1 Acceptability of Insurers.  All insurance required by this section is to be 
placed with insurers with a Bests' rating of no less than A: VII.  
 
6.4.2 SFAC’s Commencement of Work.  SFAC and its consultants shall not 
commence work on any Task Order until SFAC has obtained all insurance 
coverage required under Section 6 this Agreement insuring SFAC and 
consultants and provided evidence to the TJPA of such insurance coverage in 
the form of Certificates of Insurance with original endorsements, including the 
endorsements adding the TJPA as an Additional Insured for commercial general 
liability and automobile liability coverage.  SFAC shall furnish separate 
certificates and endorsements for each subcontractor.  SFAC shall submit 
verification of the required insurance to the TJPA and such verification shall be 
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made part of this Agreement prior to its execution.  The Certificates and 
endorsements for each insurance policy are to be signed by a person authorized 
by that insurer to bind coverage on its behalf.  The TJPA reserves the right to 
require complete, certified copies of all required insurance policies, at any time. 
 
6.4.3 Variation.  The TJPA may approve a variation in the foregoing insurance 
requirements upon a determination that the coverages, scope, limits, and forms 
of such insurance are either not commercially available, or that the TJPA’s 
interests are otherwise fully protected. 
 
6.4.4 Deductibles and Self-insured Retentions.  SFAC shall disclose to and 
obtain the approval of the TJPA for a self-insured retention and deductible before 
beginning work under a Task Order.  During the period covered by this 
Agreement, SFAC may increase such deductibles or self-insured retentions with 
respect to the TJPA, its officers, employees, agents, and volunteers only upon 
the prior express written authorization of the TJPA’s Executive Director.  The 
TJPA’s Executive Director may condition approval of an increase in deductible or 
self-insured retention levels on a requirement that SFAC procure a bond 
guaranteeing payment of losses and related investigations, claim administration, 
and defense expenses that is satisfactory in all respects to each of them. 

 
6.4.5 Notice of Change in Coverage.  An endorsement to each of SFAC’s 
insurance policies shall state that coverage shall not be suspended, voided, 
canceled by either Party, or reduced in coverage or limits, except after thirty (30) 
days' prior written notice by certified mail, return receipt requested, has been 
given to the  TJPA. 

 
 

Section 7. LEGAL REQUIREMENTS 
 

7.1 Governing Law.  The laws of the State of California shall govern this 
Agreement. 
 
7.2 Compliance with Applicable Laws.  SFAC and any subcontractors shall 
comply with all laws applicable to the performance of the Services. 
 
7.3 Other Governmental Regulations. To the extent that the Services may be 
funded by another governmental entity, SFAC and its subcontractors shall comply with 
all rules and regulations to which the TJPA is bound by its agreement(s) with such 
governmental entity. 
 
7.4 Licenses and Permits.  SFAC represents and warrants to the TJPA that SFAC 
and its employees, agents, and any subcontractors have all licenses, permits, 
qualifications, and approvals that are legally required to practice their respective 
professions.  SFAC represents and warrants to the TJPA that SFAC and its employees, 
agents, and subcontractors shall, at their sole cost and expense, keep in effect and in 
good standing at all times during the term of this Agreement any licenses, permits, and 
approvals that are legally required to practice their respective professions.   
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7.5 Nondiscrimination and Equal Opportunity.  SFAC shall not discriminate on 
the basis of a person’s race, religion, color, national origin, age, physical or mental 
handicap or disability, height, weight, medical condition, marital status, sex, or sexual 
orientation, against any employee, applicant for employment, subcontractor, bidder for a 
subcontract, or participant in, recipient of, or applicant for any services or programs 
provided by SFAC under this Agreement.  SFAC shall comply with all applicable federal, 
state, and local laws, policies, rules, and requirements related to equal opportunity and 
nondiscrimination in employment, contracting, and the provision of any Services that are 
the subject of this Agreement. Pursuant to this policy, SFAC is encouraged to actively 
recruit minorities, women, and other disadvantaged persons for its workforce and take 
other steps to ensure nondiscrimination in SFAC’s employment practices such as on-
the-job training and education. 

 
7.6 Drug-free Workplace Policy.  SFAC acknowledges that under the Federal 
Drug-Free Workplace Act of 1989, the unlawful manufacture, distribution, dispensation, 
possession, or use of a controlled substance is prohibited on the TJPA’s premises.  
SFAC agrees that any violation of this prohibition by SFAC, its employees, agents or 
assigns will be deemed a material breach of this Agreement. 

 
7.7 Conflict of Interest.  Through its execution of this Agreement, SFAC 
acknowledges that it is familiar with the provisions of the Conflict of Interest Code of the 
TJPA and Section 87100 et seq. of the Government Code of the State of California, and 
certifies that it does not know of any facts which constitute a violation of said provisions.  
SFAC must comply with all applicable conflict of interest codes at all times during the 
term of this Agreement. 

 
 

Section 8. COMPLIANCE WITH ORDINANCES 
  

8.1 Government Code Section 6509.  SFAC acknowledges that the TJPA is subject 
to California Government Code Section 6509 which subjects the TJPA to restrictions 
applicable to the City and agrees to comply with City ordinances set forth in this section. 

 
8.2 Submitting False Claims; Monetary Penalties.  Pursuant to San Francisco 
Administrative Code Chapter 6, Article V, any contractor, subcontractor, or consultant 
who submits a false claim shall be liable to the TJPA for three times the amount of 
damages which the TJPA sustains because of the false claim. A contractor, 
subcontractor, or consultant who submits a false claim shall also be liable to the TJPA 
for the costs, including attorney's fees, of a civil action brought to recover any of those 
penalties or damages, and may be liable to the TJPA for a civil penalty of up to $10,000 
for each false claim.  A contractor, subcontractor, or consultant will be deemed to have 
submitted a false claim to the TJPA if the contractor, subcontractor or consultant  (a)  
knowingly presents or causes to be presented to an officer or employee of the TJPA a 
false claim or request for payment or approval;  (b)  knowingly makes, uses, or causes to 
be made or used a false record or statement to induce the TJPA to approve or pay a 
false claim; (c) conspires to defraud the TJPA by inducing the TJPA to approve or pay a 
false claim; (d) knowingly makes, uses, or causes to be made or used a false record or 
statement to conceal, avoid, or decrease an obligation to pay or transmit money or 
property to the TJPA;  (e) is a beneficiary of an inadvertent submission of a false claim to 
the TJPA, subsequently discovers the falsity of the claim, and fails to disclose the false 
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claim to the TJPA within a reasonable time after discovery of the false claim; or (f) 
knowingly submits a claim to the TJPA for payment or approval  from one of its 
subcontractors, suppliers, etc., which the contractor knows or objectively should 
reasonably know to be false. 

 
8.3 Notification of Limitation on Contributions.  SFAC acknowledges that it is 
familiar with Section 1.126 of the Campaign and Governmental Conduct Code of the 
City, which prohibits any person who contracts with the City for the rendition of 
professional services or for the furnishing of any material, supplies, or equipment to the 
City, whenever such transaction would require approval by a City elective officer or the 
board on which that City elective officer serves, from making any campaign contribution 
to the officer at any time from the commencement of negotiations for the contract until 
three months after the date the contract is approved by the City elective officer or the 
board on which that City elective officer serves.  

 
8.4 Prohibition on Political Activity with TJPA Funds.  In accordance with San 
Francisco Administrative Code Chapter 12.G, SFAC may not participate in, support, or 
attempt to influence any political campaign for a candidate or for a ballot measure 
(collectively, “Political Activity”) in the performance of the services provided under this 
Agreement.  SFAC agrees to comply with San Francisco Administrative Code Chapter 
12.G and any implementing rules and regulations promulgated by the TJPA’s Chief 
Financial Officer.  The terms and provisions of Chapter 12.G are incorporated in this 
Agreement.  In the event SFAC violates the provisions of this section, the TJPA may, in 
addition to any other rights or remedies available under this Agreement:  
 

a.  terminate this Agreement, and 
  
b.  prohibit SFAC from bidding on or receiving any new TJPA contracts 
for a period of two (2) years.   

 
8.5 Resource Conservation; Liquidated Damages.  Chapter 5 of the San 
Francisco Environment Code (“Resource Conservation”) is incorporated in this 
Agreement.  SFAC’s failure to comply with any of the applicable requirements of Chapter 
5 will be deemed a material breach of contract. 

 
8.6 Tropical Hardwood/Virgin Redwood Ban.  Under Section 804(b) of the San 
Francisco Environment Code, the TJPA urges SFAC not to import, purchase, obtain, or 
use for any purpose, any tropical hardwood, tropical hardwood wood product, virgin 
redwood, or virgin redwood wood product. 

 
8.7 Compliance with Americans with Disabilities Act.  SFAC acknowledges that 
under the Americans with Disabilities Act (“ADA”), programs, services, and other 
activities provided by a public entity to the public, whether directly or through a 
contractor, must be accessible to the disabled public.  SFAC shall provide the services 
specified in this Agreement in a manner that complies with the ADA and any and all 
other applicable federal, state, and local disability rights legislation.  SFAC agrees not to 
discriminate against disabled persons in the provision of services, benefits, or activities 
provided under this Agreement and further agrees that any violation of this prohibition on 
the part of SFAC, its employees, agents, or assigns will constitute a material breach of 
this Agreement. 
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Section 9. KEEPING AND STATUS OF RECORDS 
 

9.1 Records Created Part of SFAC’s Performance.  All reports, data, maps, 
models, charts, studies, surveys, photographs, memoranda, plans, studies, 
specifications, records, files, or any other documents or materials, in electronic or any 
other form that SFAC prepares or obtains under this Agreement and that relate to the 
matters covered under this Agreement shall be the property of the TJPA.  SFAC agrees 
to deliver those documents to the TJPA upon termination of the Agreement.  It is 
understood and agreed that the documents and other materials, including but not limited 
to those described above, prepared pursuant to this Agreement are prepared specifically 
for the TJPA and are not necessarily suitable for any future or other use.   
 
9.2 SFAC’s Books and Records.  SFAC shall maintain hard copies of any and all 
ledgers, books of account, invoices, vouchers, canceled checks, and other records or 
documents evidencing or relating to charges for services or expenditures and 
disbursements charged to the TJPA under this Agreement for three (3) years from the 
date of the TJPA’s final payment to SFAC under this Agreement.  At the conclusion of 
such three-year period, SFAC will provide the hard copies of the documents to TJPA.  
SFAC will, however, retain electronic copies of such documents for any longer period 
required under law. 
 
9.3 Inspection and Audit of Records.  Any records or documents that SFAC is 
required to maintain under Section 9.2 of this Agreement shall be made available for 
inspection, audit, and/or copying at any time during regular business hours, upon oral or 
written request of the TJPA.  Under California Government Code Section 8546.7, if the 
amount of public funds expended under this Agreement exceeds Ten Thousand Dollars 
($10,000.00), the Agreement shall be subject to the examination and audit of the State 
Auditor, at the request of the TJPA or as part of any audit of the TJPA, for a period of 
three (3) years after final payment under the Agreement. 

 
 

Section 10. NONASSIGNMENT 
 
This Agreement is not assignable either in whole or in part without the written consent of the 
TJPA. 
 
 

Section 11. AMENDMENTS 
 
This Agreement may be amended or modified only by written agreement signed by both Parties. 
 
 

Section 12. SEVERABILITY 
 
The invalidity, in whole or in part, of any provisions of this Agreement shall not void or affect the 
validity of any other provisions of this Agreement. 
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Section 13. GOVERNING LAW/ATTORNEYS FEES 
 
This Agreement shall be governed by the laws of the State of California.  
 

Section 14. NON-BINDING MEDIATION 
 
Should any dispute arise out of this Agreement, the Parties shall attempt to reach a resolution 
through non-binding mediation with the assistance of a mutually acceptable mediator. Neither 
Party shall be permitted to file legal action without first meeting in non-binding mediation and 
making a good faith attempt to reach a mediated resolution. The costs of the mediator, if any, 
shall be paid equally by the Parties. If a mediated settlement is reached and agreed to by both 
Parties, neither Party shall be deemed the prevailing Party for purposes of the settlement, and 
each Party shall bear its own legal costs. 
 
 

Section 15. ENTIRE AGREEMENT 
 

This Agreement, including the following exhibits comprises the entire Agreement: 

o Exhibit A – Scope of Services 

o Exhibit B – FTA Requirements 

 
Section 16. INDEMNITY 

 
To the extent that SFAC performs services under this Agreement as a “design professional,” as 
that term is defined in Civil Code Section 2782.8, SFAC shall defend, indemnify, and hold the 
TJPA and its officers, directors, employees, and agents harmless from any and all claims and 
liabilities related to or as a result of SFAC’s performance of this Agreement to the extent 
caused, in whole or in part, by the negligence, recklessness, or willful misconduct, acts, or 
omissions of SFAC, its employees, or subcontractors. 
 
To the extent that SFAC performs services under this Agreement in any capacity other than as 
a “design professional,” SFAC shall defend, indemnify, and hold the TJPA and its officers, 
directors, employees, and agents harmless from any and all claims and liabilities related to or as 
a result of SFAC’s performance of this Agreement to the extent caused, in whole or in part, by  
(1) the negligence, recklessness, or willful misconduct, acts or omissions of SFAC, its 
employees, or subcontractors; or (2) acts for which SFAC’s employees or subcontractors would 
be strictly liable.   In addition, SFAC shall defend, indemnify, and hold the TJPA harmless from 
any and all claims and liabilities arising from any assertion that any employee of SFAC or 
person performing work under this agreement is entitled to benefits from, or is covered by, the 
Social Security retirement system as a result of providing any services to the TJPA, provided 
that SFAC’s obligation for any payments shall be limited to payments the TJPA may be required 
to pay.  
 
The TJPA shall indemnify and defend SFAC and any of its employees performing services for 
the TJPA from all suits, actions, and legal proceedings against SFAC or such employee of 
SFAC, resulting from the willful misconduct or negligent acts or omissions of the TJPA or of an 
employee of the TJPA if the employee is acting in the employee’s official capacity as an officer 
of the TJPA, to the extent set forth in Government Code Sections 995 and 995.2.   
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Section 17. NOTICES 

 
All notices required by this Agreement shall be given to the TJPA and SFAC in writing, by first-
class mail, postage prepaid, addressed as follows: 
 
 TJPA:  Maria Ayerdi 

Executive Director 
Transbay Joint Powers Authority 
201 Mission Street, Suite 1960 

   San Francisco, CA  94105 
 
 SFAC:  Jill Manton, Program Director 

San Francisco Art Commission 
Public Art Program 
City and County of San Francisco 
25 Van Ness, Suite 210 
San Francisco, CA  94102 
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IN WITNESS WHEREOF, the PARTIES hereto have caused this Agreement to be executed on 
the date(s) indicated by their respective officers duly authorized on their behalf. 
 
 
   TRANSBAY JOINT POWERS AUTHORITY  
   
   
DATED: _____________, 

2008 
By:  

   Maria Ayerdi, Executive Director 
    
    
Resolution 
No. Adopted: 

 By: 
 

   Attested by:  Nila Gonzales, Secretary 
    
    
    
    
    SAN FRANCISCO ART COMMISSION 
    
    
DATED: _____________, 

2008 
By:  

   Luis R. Cancel, Director of Cultural Affairs 
    
    
    
   
    

APPROVED AS TO FORM FOR TJPA 
    
    
DATED: _____________, 

2008 
By:  

  Sheryl L. Bregman, Deputy City Attorney 
    
    
    
    
   APPROVED AS TO FORM FOR SFAC 
    
    
DATED: _____________, 

2008 
BY:  

   Adine Varah, Deputy City Attorney 
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EXHIBIT A 
 

SCOPE OF SERVICES 
 
For the Services described below, TJPA will issues Task Orders and Notices to Proceed, 
identifying the specific Services that SFAC is authorized to perform. 
 
The TJPA reserves the right to change the Services at any time during the term of the 
Agreement; provided, however, that SFAC shall be paid for any service that meets the 
requirements of the Agreement and that is performed prior to the date of such change. 
 
SFAC will work closely with the TJPA’s staff and other consultants.  SFAC shall coordinate its 
work with the TJPA and inform the TJPA of all daily activities. 
 
The Services shall be completed on time and within budget.   

 
I. Summary of Roles and Responsibilities 
 

A. SFAC Staff 
 

The general roles and responsibilities of SFAC staff are as follows: 
 
Phase 1 Master Plan 
• Recommend two members of the Steering Committee (see II(C) below); 
• Provide administrative support to the Steering Committee; 
• Prepare a budget and timeline for preparation of an Art Program Master Plan 

(“Master Plan”); 
• Prepare a Master Plan, including revisions as necessary; 
• Consult with TJPA staff on administration of the Art Program; 
• Cooperate with TJPA staff to provide the TJPA Citizens Advisory Committee 

(“CAC”) the opportunity to comment on the Master Plan; 
Phase 2 Qualification and Selection of Artists 
• Implement the Master Plan; 
• Develop budgets and timelines for selecting artists and artworks; 
• Prepare and issue RFQs seeking proposals from artists; 
• Appoint one member to each Artist Selection Panel; 
• Ensure that the community surrounding the Transbay Program participates in the 

process for selecting artists and artworks; 
• Ensure nondiscrimination in the process for selecting artists and artworks; 
• proposals for artworks; 
• Consult with professional art conservators regarding future maintenance 

requirements for artwork. 
• Negotiate, along with TJPA staff, and administer on TJPA’s behalf contracts with 

selected artists for commission, installation and/or purchase of selected artworks; 
Phase 3 Art Development and Installation Plan 
• Implement selected artworks (e.g., manage implementation of art project and 

ensure that the artist’s design is coordinated with the architectural, engineering 
and construction plans and schedule of the Transbay Program , ensure review of 
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art work development at appropriate milestones and provide  progress report 
during stages of implementation, and recommend whether to approve completed 
artworks); 

• Notify TJPA staff to coordinate all visits to Transbay Program site by SFAC staff, 
Steering Committee, and artists;  

Phase 4 Installation and Maintenance Plan 
• Coordinate the schedule and logistics for the transportation and installation of 

artwork with TJPA, its consultants and contractors 
• Prepare Maintenance Plan for ongoing maintenance and conservation of 

artworks; 
• Prepare Activity and Accounting Reports; 
• Maintain files on artists, artworks, and the Art Program;  
• Report on insurance value of artworks at the completion of art projects; and 
• Make regular reports regarding work under this Agreement to the Arts 

Commission. 
 

B. TJPA Staff 
 

The general roles and responsibilities of the TJPA staff are to: 
 

• Recommend three members of the Steering Committee; 
• Designate a TJPA staff person as liaison to SFAC staff; 
• Consult with SFAC staff on administration of the Art Program; 
• Consult with SFAC staff on a budget and timeline for preparation of the Master 

Plan; 
• Consult with SFAC staff on preparation of the Master Plan; 
• Cooperate with SFAC staff to provide the TJPA CAC the opportunity to comment 

on the Master Plan; 
• Develop a standard form of agreement to be used in contracting with artists; 
• Provide feedback to SFAC staff in the preparation and issuance of RFQs seeking 

qualifications  from artists and upon the content and requirement of an MOU for 
proposals to be issued to artist finalists selected to develop proposals for the 
Transbay Program; 

• Appoint one member to each Artist Selection Panel (TJPA Architectural Team 
will also appoint one member); 

• Notify SFAC and Steering Committee of any issues, problems, conflicts or 
concerns that might necessitate a change in the design of a proposed  artwork 
based on needs of the Transbay Program;  

• Maintain files on artists, artworks, and Art Program based on documents 
provided by SFAC staff; 

• Ensure that the community surrounding the Transbay Program participates in the 
process for selecting artists and artworks; and 

• Provide public out reach and media relations regarding the Art Program. 
 

C. Steering Committee 
 

A Steering Committee will be established to advise the TJPA regarding the Art Program 
for the Transbay Program, under direction from the TJPA Board.  
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The Steering Committee will be established through consensus of the Executive Director 
of the TJPA and the Program Director of the SFAC.  The Steering Committee shall be 
composed of the following five voting members: 
  

- three representatives recommended by the Executive Director of the 
TJPA; and  

- two representatives recommended by the Program Director of the SFAC.  
 

At least one of the three representatives appointed by the TJPA shall have experience in 
the visual arts.  The members of the Steering Committee shall serve as volunteers and 
shall not be compensated for their time. 

 
The parties intend that the general roles and responsibilities of the Steering Committee 
will be to: 
 
• Recommend policies, objectives, public art enrichment opportunities, and 

procedures for administration of the Art Program; 
• Recommend approval of a planning budget and timeline for preparation of the 

Master Plan to the TJPA Board; 
• Recommend approval of the Master Plan, including any revisions, to the TJPA 

Board; 
• Oversee implementation of the Master Plan; 
• Recommend approval of budgets and timelines for selecting artists and artworks 

to the TJPA Board; 
• Appoint two members to each Artist Selection Panel; 
• Ensure that the community surrounding the Transbay Program participates in the 

process for selecting artists and artworks; 
• Ensure nondiscrimination in the process for selecting artists and artworks; 
• Recommend approval of Artist Selection Panels’ recommendations of artists and 

artworks to the TJPA Board; 
• Respond to requests by the TJPA for changes to proposed artwork designs 

based upon specific issues, problems or concerns. 
• Recommend approval of completed artworks to the TJPA Board; 
• Recommend approval of a Maintenance Plan for ongoing maintenance and 

conservation of artworks to the TJPA Board; and 
• Recommend approval of Activity and Accounting Reports to the TJPA Board. 

 
SFAC staff will provide all administrative support to the Steering Committee. 
 
The Steering Committee will meet periodically to provide the Services described in this 
Agreement.  SFAC staff will provide copies of all Steering Committee meeting agendas 
and minutes to TJPA staff. 

 
D. Art Selection Panels 
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Art Selection Panels will be convened to advise the Steering Committee regarding the 
selection of artists and artworks for the Transbay Program, under direction from the 
TJPA Board.  
 
Each Art Selection Panel shall consist of the following five voting members: 
  

- one member appointed by TJPA’s Executive Director;  
- one member appointed by  the SFAC; 
- one member appointed by the TJPA architectural team; and 
- two arts professionals appointed by the Steering Committee. 

 
Members of the Steering Committee may serve on the Art Selection Panels.  The 
members of the Art Selection Panels shall serve as volunteers and shall not be 
compensated for their time. 

 
The general roles and responsibilities of the Art Selection Panels will be to: 

 
• Solicit, interview, evaluate, and recommend artists and artworks to the Steering 

Committee; and 
• Ensure that artists, regardless of race, color, creed, national origin, sex, or age, 

are eligible for consideration in the selection of artworks 
 

E. TJPA Board 
 

The TJPA Board, subject to its sole discretion, may: 
 

• Approve a budget and timeline for preparation of a Master Plan;  
• Approve a Master Plan, including any revisions; 
• Approve budgets and timelines for selecting artists and artworks; 
• Approve selection of artists and artworks; 
• Approve artists and artworks outside the scope of this Agreement; 
• Approve completed artworks; 
• Approve a Maintenance Plan;  
• Approve Activity and Accounting Reports; and 
• Ensure that there is coordination and no conflict between site selection for 

artworks commissioned for the Transbay Program under this Agreement, by 
the SFAC, and those artworks commissioned outside of this Agreement, 
through other means. 

 
II. Art Program Master Plan. 
 

A. SFAC staff, in consultation with TJPA staff, will propose a planning budget and 
timeline for preparing a Master Plan (as part of Phase 1).  The Steering 
Committee will recommend approval of the planning budget and timeline to the 
TJPA Board.  The TJPA Board, in its sole discretion, may approve a planning 
budget and timeline. 
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B. SFAC staff, in consultation with TJPA staff, will prepare a Master Plan.  The 
Steering Committee will recommend approval of the Master Plan to the TJPA 
Board. The TJPA Board, in its sole discretion, may approve a Master Plan.   

 
The Master Plan will identify the policies, objectives, and public art enrichment 
opportunities for the Art Program, described in Section I above, to be 
incorporated in the Transbay Program. The Master Plan will be coordinated with 
the phasing of the Transbay Program.   

 
The components of the Master Plan shall include, but not be limited to:  

 
(1)  Budget and timeline for the Art Program;  
 
(2)  General locations and conceptual opportunities for specific artworks that 

may be complementary to the Transbay Program’s design and 
programmatic objectives, including the type and variety of artwork to be 
included in the Art Program; and 

 
(3) Criteria for selecting artists and artworks for acquisition for the TJPA’s 

permanent collection, or for temporary artwork installations that may be 
desired for construction mitigation.  The criteria for selecting artists and 
artworks shall be consistent with the criteria for the Art Program. 

 
C. SFAC staff will cooperate with TJPA staff to provide the TJPA CAC the 

opportunity to comment on the Master Plan before the Steering Committee 
recommends approval of the Master Plan to the TJPA Board for approval.  

 
D. With oversight from the Steering Committee, SFAC staff will implement the 

Master Plan approved by the TJPA Board. 
 

E. SFAC staff will prepare and the Steering Committee will recommend approval of 
revisions to the Master Plan, as necessary, to the TJPA Board.  The TJPA 
Board, in its sole discretion, may approve revisions to the Master Plan. 

 
III. Selection of Artists and Commissioning Artworks.  
 

A. SFAC staff will coordinate the process to identify, interview and recommend 
artists and artworks for the Art Program.  The Art Selection Panels will select 
artists and artworks and forward the Panels’ selections to the Steering 
Committee.  The Steering Committee will recommend approval of artists and 
artworks to the TJPA Board.  The TJPA Board, in its sole discretion, may 
approve artists and artworks. 

 
B. TJPA shall develop a standard form of agreement to be used in contracting with 

individual artists for the commissioning and installation of specific artworks. 
SFAC staff shall participate in the TJPA’s contract negotiations with artists.  

 
C. Consistent with the Master Plan approved by the TJPA Board and coordinated 

with the phasing of the Transbay Program, SFAC staff will develop budgets and 
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timelines for specific artworks for temporary display and/or permanent 
acquisition.  The budgets will include an estimated cost for the future 
maintenance/conservation and insurance of each artwork.  The Steering 
Committee will recommend approval of budgets and timelines for selecting artists 
and artworks to the TJPA Board.  The TJPA Board, in its sole discretion, may 
approve the budgets and timelines. 

 
D. SFAC staff, in consultation with TJPA staff, will prepare and issue Requests for 

Qualifications (“RFQs”) for specific artwork opportunities identified in the Arts 
Master Plan.  The RFQs will be: (1) based on the budgets and timelines for 
specific artworks approved by the TJPA Board; and (2) seek proposals from 
artists for artworks that meet the policies, goals, and objectives of the Master 
Plan and satisfy the criteria for the Art Program. 

 
E. Members of the Art Selection Panels will solicit, interview, evaluate, and make 

recommendations to the Steering Committee regarding selecting/commissioning 
artists to create artworks for temporary display and/or permanent acquisition.   

 
F. The Art Selection Panels will review and evaluate Qualifications from artists 

based on the policies, goals, and objectives in the Master Plan and the criteria for 
the Art Program, and any additional criteria described in the RFQ. 

 
G. The Steering Committee and SFAC staff shall work with the TJPA’s public 

relations staff to ensure that the community surrounding the new Transbay 
Transit Center participates in the artist and artwork selection process.  
Community participation may include supplying information, attending Art 
Selection Panel meetings, serving as voting members of an Art Selection Panel, 
or reviewing and commenting on Art Selection Panel proposals through the 
TJPA’s CAC. 

 
H. The Steering Committee, SFAC staff, and the Art Selection Panels shall ensure 

that artists are eligible for consideration in the selection of artworks regardless of 
race, color, creed, national origin, sex, or age. 

 
I. Upon approval by the TJPA Board of an artist or artwork and after the TJPA has 

identified funds for maintenance/conservation and insurance of such artwork, 
TJPA staff and SFAC staff shall negotiate a contract between the TJPA and the 
selected artist(s) for commissioning and installation or purchase and installation 
of individual artworks.  Although the contract will be between the TJPA and the 
artist, SFAC staff shall be responsible for managing the artist’s performance 
under the terms of the Agreement.   

 
J. SFAC staff shall implement the approved artworks, including: (1) negotiate, along 

with TJPA staff, contracts for commission/installation of specific artworks; (2) 
coordinate the Art Program schedule with the Transbay Program design and 
construction schedule;  (3) Coordinate the review of the design of artwork and 
any specific structural or architectural requirements with the design and 
construction plans for the Transbay Program; (4) in conjunction with the TJPA 
staff, identify and prepare a detailed scope of work and specifications for any 
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work to be performed by the design and construction teams to enable the proper 
integration and installation of the artwork; (5) work with TJPA to confirm that any 
design or construction work required for artwork has been successfully 
performed by design and construction team(s) for artwork (6) review and report 
to the Steering Committee and TJPA staff on the progress of artwork design; 
(7);coordinate schedule for artwork installation with the artists and TJPA; (7) 
prepare appropriate signage and other interpretive materials regarding artists, 
artworks and the Art Program; (8) develop a maintenance plan that identifies 
future maintenance and conservation requirements and (9) review and 
recommend to the Steering Committee whether to approve completed and/or 
installed artworks. The Steering Committee shall recommend whether to approve 
completed and/or installed artworks to the TJPA Board.  The TJPA Board, in its 
sole discretion, may approve and accept individual artworks. 

 
K. In the event that artworks procured and installed under the Art Program should 

need to be removed, relocated, and/or stored for any reason including to 
accommodate ongoing construction of the Transbay Program during the period 
of this Agreement, the TJPA will make a good faith effort to notify the Steering 
Committee and SFAC staff of its intent to make changes that will affect installed 
artworks in sufficient time for the Steering Committee to identify alternative 
locations for the artworks.  The TJPA will make a good faith effort to submit for 
Steering Committee and SFAC staff review plans for construction activities that 
will require the removal of artworks, impair the visibility of artworks, or otherwise 
affect the relationship of the artworks to the site.  The Steering Committee will 
make a good faith effort to respond to a request by the TJPA to relocate artworks 
in a timely manner, coordinate with the artist that produced the artwork and 
obtain the artist’s recommendations regarding the location and method for 
removal, relocation, or storage.  The cost of any unanticipated removal, 
relocation, and/or storage of artworks to accommodate Transbay Program 
construction will be borne by the TJPA. 

 
L. SFAC staff will notify TJPA staff in advance of any site visits by the SFAC staff, 

Steering Committee, or artists related to the installation or inspection of artworks, 
and coordinate such activities with Transbay Program construction or operation 
requirements. 

 
IV. Maintenance/Conservation and Insurance of Artworks. 
 

A. SFAC staff will prepare a Maintenance Plan for ongoing maintenance/ 
conservation and insurance of artworks selected/commissioned under the Art 
Program, including budget and timeline. The Steering Committee will recommend 
approval of the Maintenance Plan to the TJPA Board.  The TJPA Board, subject 
to its sole discretion, may approve the Maintenance Plan. 

 
B. The Maintenance Plan shall include: (1) repair, replacement, or improvement of 

artworks; (2) routine/on-going maintenance that can be accomplished by 
Transbay Program personnel; (3) major cleaning of artworks requiring 
specialized equipment and/or expertise and professional inspection of artwork to 
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determine when maintenance is necessary; and (4) recommended insurance of 
artwork. 

 
C. The TJPA will be responsible for the maintenance/conservation and insurance of 

artworks acquired through the Art Program.  The TJPA will integrate the budget 
for the approved Maintenance Plan with the operating budget for the Transbay 
Program facilities following completion of construction of the Transbay Program 
facilities.  The TJPA will not issue any notice to proceed on the selection and/or 
commissioning of any artists or artworks unless and until the TJPA certifies that 
funds are available for the future on-going maintenance/conservation and 
insurance of such artworks.   

 
V. Activity, Collection, and Accounting Reports. 
 

A. The SFAC staff will prepare regular Activity and Accounting Reports for the term 
of this Agreement.  The Steering Committee will recommend approval of such 
reports to the TJPA Board.  The TJPA Board, subject to its sole discretion, may 
approve the reports.   

 
B. SFAC staff will prepare an annual Activity Report, which shall report on, among 

other things: 
 

(1) Artist selection, artwork commissioning, and maintenance of artworks; 
and 

 
(2) Inventory of artworks acquired by the TJPA for its permanent collection. 

 
C. SFAC Staff will prepare quarterly Accounting Reports, which shall report on, 

among other things: 
 

(1) Detailed description of all encumbrances and expenditures recorded by 
SFAC staff that are charged to the Art Program, including supporting 
documents, such as payment vouchers, purchase agreement, and 
invoices; 

 
(2) Names, classification, and the hours of work spent by each SFAC staff 

member on the Art Program; and 
 

(3) Inventory of assets and value. 
 

D. During the term of this Agreement, SFAC staff will make periodic evaluations of 
the insurance value of any artworks acquired during this period for the TJPA’s 
artwork collection.  After the initial term of this Agreement, the SFAC will agree to 
provide these ongoing services in the future for an additional negotiated fee. 

 
E. SFAC staff will maintain files containing artwork records, artist files, condition 

reports, maintenance records, conservation reports, and other similar records.  
SFAC staff may provide copies of the files to the TJPA for duplicate storage 
purposes, in the SFAC staff’s discretion.     
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VI. General Conditions. 
 

A. The cost to TJPA for the SFAC staff Services described in this Agreement, 
including SFAC staff administrative time and expenses, and all costs associated 
with implementation of the Services, artist selection, artwork commissioning, 
installation and acquisition, shall not exceed $4,750,000.  Budgets for all 
expenditures under this program will be established and authorized through the 
issuance of Task Orders.   

 
B. The Services for the Art Program will be coordinated with the timing of design 

and construction of the Transbay Program.  The TJPA will authorize the Steering 
Committee and SFAC staff to implement the Services described above through 
the issuance of Notices to Proceed (“NTP”) and Task Orders.  The TJPA is under 
no obligation to issue any NTP or Task Order, and shall not issue any NTP or 
Task Order unless and until it identifies a source of funds for the 
maintenance/conservation and insurance of artworks. 

 
C. Artworks acquired with Transbay Program funds are the property of the TJPA. 
 
D. The Art Program will provide funding only to those artworks considered “eligible” 

by the FTA for FTA funding.  All SFAC staff expenditures related to the Art 
Program must comply with FTA requirements as described in Exhibit B. 
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EXHIBIT B 
 

FTA REQUIREMENTS FOR AGREEMENTS WITH THE TJPA 
 
The FTA’s requirements for agreements between the TJPA and a third party are summarized below. 
Certain FTA provisions described below may not be applicable to all agreements with the TJPA. The 
italicized text is intended to assist the Contractor in understanding which Federal requirements may be 
applicable to an agreement. The FTA and the TJPA have sole discretion to apply any particular provision 
described below. 
 
These provisions supplement the provisions in the Agreement, and shall be interpreted in the broadest 
possible manner to avoid any conflicts. If there is an unavoidable conflict between the FTA requirements 
and any other terms and conditions of the Agreement, in the TJPA’s sole determination, the FTA 
requirements shall take precedence. 
 
1.  DEFINITIONS   
** The Definitions apply to all Agreements. 
 
(a). Approved Project Budget means the most recent statement, approved by the FTA, of the costs 

of the Project, the maximum amount of Federal assistance for which the TJPA is currently 
eligible, the specific tasks (including specified contingencies) covered, and the estimated cost of 
each task. 

 
(b). Contractor means the individual or entity awarded an Agreement financed in whole or in part 

with Federal assistance originally derived from FTA.  
 
(c). Federal Cooperative Agreement means the instrument by which FTA awards Federal 

assistance to the TJPA to support a particular Project, and in which FTA takes an active role or 
retains substantial control. 

 
(d). FTA is the acronym for the Federal Transit Administration, one of the operating administrations of 

the U.S. DOT.  
 
(e). FTA Directive includes any FTA regulation, policy, procedure, directive, circular, notice, order or 

guidance providing information about FTA's programs, application processing procedures, and 
Project management guidelines, including the Master Agreement between FTA and the TJPA. In 
addition to FTA Directives, certain U.S. DOT directives also apply to the Project. 

 
(f). Grant Agreement means the instrument by which FTA awards Federal assistance to the TJPA to 

support a particular Project, and in which FTA does not take an active role or retain substantial 
control, in accordance with 31 U.S.C. Section 6304. 

 
(g). Government means the United States of America and any executive department thereof. 
 
(h). Project means the task or set of tasks listed in the Approved Project Budget that is the subject of 

this Agreement, as well as any modifications stated in the Conditions to the Grant Agreement or 
Federal Cooperative Agreement applicable to the Project. In the case of the formula assistance 
programs for urbanized areas, for elderly and persons with disabilities, and non-urbanized areas, 
49 U.S.C. sections 5307, 5310, and 5311, respectively, the term "Project" encompasses both a 
program and each project within a program, as the context may require, to effectuate the 
requirements of the Grant Agreement or Federal Cooperative Agreement. 

 
(i). Recipient means the TJPA. 
 
(j). Secretary means the U.S. DOT Secretary, including his or her duly authorized designee. 
 

 



 

(k). Agreement means a contract, purchase order, memorandum of understanding or other 
agreement awarded by the TJPA to a Contractor, financed in whole or in part with Federal 
assistance awarded by FTA. 

 
(l). Subcontract means a subcontract at any tier entered into by Contractor or its subcontractor 

relating to the Agreement, financed in whole or in part with Federal assistance originally derived 
from FTA. Unless otherwise specified, the Contractor must include each of these Federal 
provisions in any Subcontract related to this Agreement. 

 
(m). U.S. DOT is the acronym for the U.S. Department of Transportation, including its operating 

administrations. 
 
2.  FLY AMERICA REQUIREMENTS 
** This provision applies to all Agreements for more than $2,500 that involve the transportation of 
persons or property, by air, between a place in the U.S. and a place outside the U.S., or between places 
outside the U.S.  
 
(a). The Contractor agrees to comply with 49 U.S.C. Section 40118 (the “Fly America Act”) in 

accordance with the General Services Administration’s regulations at 41 CFR Part 301-10, which 
provide that recipients and subrecipients of Federal funds and their contractors are required to 
use U.S. flag air carriers for U.S Government-financed international air travel and transportation 
of their personal effects or property, to the extent such service is available, unless travel by 
foreign air carrier is a matter of necessity, as defined by the Fly America Act.   

 
(b). The Contractor shall submit the “Fly America Certification” if the regulation is applicable to the 

particular Agreement.  
 
(c). The Contractor shall submit, if a foreign air carrier was used, an appropriate certification or 

memorandum adequately explaining why service by a U.S. flag air carrier was not available or 
why it was necessary to use a foreign air carrier. 

 
(d). Notwithstanding the foregoing, transportation on a foreign air carrier is permissible when provided 

by a foreign air carrier under a code share agreement when the ticket identifies the U.S. air 
carrier’s designator code and flight number. Transportation by a foreign air carrier is also 
permissible if there is a bilateral or multilateral air transportation agreement to which the U.S. 
Government and a foreign government are parties and which the U.S. DOT has determined 
meets the requirements of the Fly America Act. 

 
3.  BUY AMERICA REQUIREMENTS 
** This provision applies only to the following types of Agreements: construction agreements of any 
value; agreements for the acquisition of goods valued at more than $100,000; and agreements for the 
acquisition of rolling stock valued at more than $100,000.  
 
(a). The Contractor agrees to comply with 49 U.S.C. Section 5323(j) and 49 CFR Part 661, which 

provide that Federal funds may not be obligated unless steel, iron, and manufactured products 
used in FTA-funded projects, such as the Transbay Transit Center Program that is the subject of 
this Agreement, are produced in the United States, unless a waiver has been granted by FTA or 
the product is subject to a general waiver. General waivers are listed in 49 CFR Section 661.7, 
and include final assembly in the United States for 15 passenger vans and 15 passenger wagons 
produced by Chrysler Corporation, and microcomputer equipment and software. Separate 
requirements for rolling stock are set out at 49 U.S.C. Section 5323(j)(2)(C) and 49 CFR Section 
661.11. Rolling stock must be assembled in the United States and have a 60 percent domestic 
content.   

 
(b). The Prime Contractor shall submit the “Buy America Certification” at the time of bid/offer if the 

regulation is applicable to the particular agreement. The Prime Contractor is responsible for 
ensuring that lower tier subcontractors are in compliance.   

 



 

 
4.  CARGO PREFERENCE REQUIREMENTS 
** This provision applies to all Agreements for more than $2,500 involving equipment, materials, or 
commodities which may be transported by ocean vessels. 
 
(a).  The Contractor agrees to use privately owned United States flag commercial vessels to ship at 

least 50 percent of the gross tonnage (computed separately for dry bulk carriers, dry cargo liners, 
and tankers) involved, whenever shipping any equipment, material, or commodities pursuant to 
the Agreement to the extent such vessels are available at fair and reasonable rates for United 
States flag commercial vessels. 

 
(b).  The Contractor agrees to furnish within twenty (20) working days following the date of loading for 

shipments originating within the United States or within thirty (30) working days following the date 
of leading for shipments originating outside the United States, a legible copy of a rated, "on-
board" commercial ocean bill-of-landing in English for each shipment of cargo described in the 
preceding paragraph to the Division of National Cargo, Office of Market Development, Maritime 
Administration, Washington, DC 20590 and to the TJPA (through the Contractor in the case of a 
subcontractor's bill-of-landing). 

 
5.  SEISMIC SAFETY REQUIREMENTS 
** This provision applies only to Agreements for the construction of new buildings or additions to 
existing buildings. 
 
The Contractor agrees that any new building or addition to an existing building that is the subject of this 
Agreement will be designed and constructed in accordance with the standards for Seismic Safety 
required in U.S. DOT Seismic Safety Regulations 49 CFR Part 41 and will certify to compliance with such 
regulations to the extent required by the regulations. The Contractor also agrees to ensure that all work 
performed under this Agreement, including work performed by a subcontractor, is in compliance with the 
standards required by the Seismic Safety Regulations and the certification of compliance issued on the 
project. 
 
6.  ENERGY CONSERVATION REQUIREMENTS 
** This provision applies to all Agreements. 
 
The Contractor agrees to comply with mandatory standards and policies relating to energy efficiency 
which are contained in the state energy conservation plan issued in compliance with the Energy Policy 
and Conservation Act, 42 U.S.C. Section 6201 et seq. 
 
7.  CLEAN WATER REQUIREMENTS 
** This provision applies to all Agreements greater than $100,000.  
 
(a). The Contractor agrees to comply with all applicable standards, orders or regulations issued 

pursuant to the Federal Water Pollution Control Act, as amended, 33 U.S.C. Section 1251 et seq. 
The Contractor agrees to report each violation to the TJPA and understands and agrees that the 
TJPA will, in turn, report each violation as required to assure notification to FTA and the 
appropriate EPA Regional Office. 

 
(b). The Contractor also agrees to include these requirements in each Subcontract exceeding 

$100,000 financed in whole or in part with Federal assistance provided by FTA. 
 
8.  LOBBYING 
** This provision applies to the following types of Agreements, if the Agreement is equal to or 
greater than $100,000: construction, architectural and engineering; acquisition of rolling stock; 
professional services; operational services; and Turnkey. 
 

 



 

**  Please be aware that the requirements in the Agreement section entitled “Limitations on 
Contributions” may be more restrictive than the FTA Requirements described below. The Contractor must 
comply with the requirements described below and in the Agreement. 
 
(a). The Prime Contractor shall submit the "New Restrictions on Lobbying Certification" if the 

regulation is applicable to the particular agreement.  
 
(b). The Contractor and each subcontractor shall certify to the tier above that it will not and has not 

used Federal appropriated funds to pay any person or organization for influencing or attempting 
to influence an officer or employee of any federal agency, a member of Congress, an officer or 
employee of Congress, or an employee of a member of Congress in connection with obtaining 
any Federal contract, grant or any other award covered by 31 U.S.C. Section 1352. The 
Contractor and each subcontractor shall also disclose the name of any registrant under the 
Lobbying Disclosure Act of 1995 who has made lobbying contacts on its behalf with non-Federal 
funds with respect to a Federal contract, grant or award covered by 31 U.S.C. Section 1352. 
Such disclosures are forwarded from tier to tier up to the TJPA. 

 
9.  ACCESS TO DOCUMENTS 
** This requirement applies to all Agreements. FTA does not require the inclusion of these 
requirements in Subcontracts. 
 
**  Please be aware that the requirements in the Agreement section entitled “Audit and Inspection of 
Records” may require the Contractor to maintain files relating to this Agreement for a longer period of time 
than described in the FTA Requirement below. Please also be aware that, as described in the Agreement 
section entitled “San Francisco Sunshine Ordinance”, the TJPA follows the provisions of the City and 
County of San Francisco Sunshine Ordinance regarding responses to public requests for certain bid 
documents. The Contractor must comply with the requirements described below and in the Agreement.   
 
(a). Where the TJPA is considered a “local government” and is a Recipient or a subgrantee of a 

Recipient, in accordance with 49 CFR Section 18.36(i), the Contractor agrees to provide the 
TJPA, the FTA Administrator, the Comptroller General of the United States and/or any of their 
authorized representatives access to any books, documents, accounts papers and records of the 
Contractor which are directly pertinent to this Agreement (“Documents”) for the purposes of 
making audits, examinations, excerpts and transcriptions. Contractor also agrees, pursuant to 49 
CFR Section 633.17, to provide the FTA Administrator or its authorized representatives, including 
any project management oversight Contractor, access to Contractor's Documents and 
construction sites pertaining to a major capital project, defined at 49 U.S.C. Section 5302(a)1, 
which is receiving Federal financial assistance through the programs described at 49 U.S.C. 
sections 5307, 5309 or 5311. 

 
(b). Where the TJPA is a Recipient or a subgrantee of a Recipient, in accordance with 49 U.S.C. 

Section 5325(a), and enters into a contract for a capital project or improvement (defined at 49 
U.S.C. Section 5302[a]1) through other than competitive bidding, the Contractor agrees to 
provide the TJPA, the Secretary and the Comptroller General, or any authorized officer or 
employee of any of them, access to any Documents for the purposes of conducting an audit and 
inspection. 

 
(c). The Contractor agrees to permit any of the foregoing parties to reproduce, by any means 

whatsoever, or to copy excerpts and transcriptions, as reasonably needed, of any Documents. 
 
(d). The Contractor agrees to maintain all Documents required under this Agreement for a period of 

not less than three years after the date of termination or expiration of this Agreement, except in 
the event of litigation or settlement of claims arising from the performance of this Agreement, in 
which case Contractor agrees to maintain same until the TJPA, the FTA Administrator, the 
Comptroller General, or any of their duly authorized representatives, have disposed of all such 
litigation, appeals, claims or exceptions related thereto. (See 49 CFR Section 18.39[i][11]). 

 

 



 

 
 
 
10.  FEDERAL CHANGES 
** This requirement applies to all Agreements. 
 
Contractor shall at all times comply with all applicable federal laws and regulations, and all FTA Directives 
and U.S. DOT Directives applicable to the Project, as they may be amended or promulgated from time to 
time during the term of this Agreement. It is Contractor’s responsibility to be aware of any amendments or 
changes to such federal requirements and directives. Contractor's failure to so comply shall constitute a 
material breach of this Agreement. 
 
11.  RESERVED 
 
12.  CLEAN AIR 
** This provision applies to all Agreements greater than $100,000 and to subcontracts greater than 
$100,000. 
 
(a) The Contractor agrees to comply with all applicable standards, orders or regulations issued 

pursuant to the Clean Air Act, as amended, 42 U.S.C. Section 7401 et seq. The Contractor 
agrees to report each violation to the TJPA and understands and agrees that the TJPA will, in 
turn, report each violation as required to assure notification to FTA and the appropriate EPA 
Regional Office. 

 
(b) The Contractor also agrees to include these requirements in each subcontract exceeding 

$100,000. 
 
13.  RECYCLED PRODUCTS 
** This provision applies to all Agreements to procure $10,000 or more of any one item designated 
by the EPA under 40 CFR Part 247, Subpart B in a single fiscal year, and to all Agreements to procure 
any items designated in 40 CFR Part 247, Subpart B where the TJPA or the Contractor has used Federal 
funds to procure $10,000 or more of any one item in the previous fiscal year. 
 
**  Please be aware that the requirements in the Agreement section entitled “Resource 
Conservation” may be more restrictive than the FTA Requirements described below. The Contractor must 
comply with the requirements described below and in the Agreement. 
 
The Contractor agrees to comply with the requirements of Section 6002 of the Resource Conservation 
and Recovery Act (RCRA), as amended (42 U.S.C. Section 6962 et seq.), including but not limited to the 
regulatory provisions of 40 CFR Part 247, and Executive Order 12873, as they apply to the procurement 
of the items designated in 40 CFR Part 247, Subpart B. 
 
14.  RESERVED 

 
15.  RESERVED  
 
16.  NO GOVERNMENT OBLIGATION TO THIRD PARTIES 
**  This requirement applies to all Agreements. 
 
The TJPA and Contractor acknowledge and agree that, notwithstanding any concurrence by the Federal 
Government in or approval of the solicitation or award of the Agreement, absent the express written 
consent by the Federal Government, the Federal Government is not a party to this Agreement and shall 
not be subject to any obligations or liabilities to the TJPA, Contractor, or any other party (whether or not a 
party to that Agreement) pertaining to any matter resulting from the Agreement. 
  
17.  PROGRAM FRAUD AND FALSE OR FRAUDULENT STATEMENTS AND RELATED ACTS 
** This provision applies to all Agreements. 

 



 

 
(a).  The Contractor acknowledges that the provisions of the Program Fraud Civil Remedies Act of 

1986, as amended, 31 U.S.C. Section 3801 et seq., and U.S. DOT regulations, "Program Fraud 
Civil Remedies," 49 CFR Part 31, apply to its actions under the Agreement. Upon execution of 
the Agreement, the Contractor certifies or affirms the truthfulness and accuracy of any statement 
it has made, it makes, it may make, or causes to be made, pertaining to the Agreement or the 
FTA-assisted Project for which this Agreement work is being performed. In addition to other 
penalties that may be applicable, the Contractor further acknowledges that if it makes, or causes 
to be made, a false, fictitious, or fraudulent claim, statement, submission, or certification, the 
Federal Government reserves the right to impose the penalties of the Program Fraud Civil 
Remedies Act of 1986 on the Contractor to the extent the Federal Government deems 
appropriate. 

 
(b).  The Contractor also acknowledges that if it makes, or causes to be made, a false, fictitious, or 

fraudulent claim, statement, submission, or certification to the Federal Government under an 
Agreement connected with a project that is financed in whole or in part with Federal assistance 
originally awarded by FTA under the authority of 49 U.S.C. Section 5307, the Government 
reserves the right to impose the penalties of 18 U.S.C. Section 1001 and 49 U.S.C. Section 
5307(n)(1) on the Contractor, to the extent the Federal Government deems appropriate. 

 
18.  TERMINATION 
** This requirement applies to all Agreements in excess of $10,000, except when the Contractor is a 
nonprofit organization or institution of higher education. When the Contractor is a nonprofit organization or 
institution of higher education, this requirement applies to all Agreements greater than $100,000. 
 
**  Please be aware that the requirements in the Agreement section entitled “Termination for 
Convenience” are more broadly applicable than the FTA Requirements described below. Both the 
requirements described below and the provisions in the Agreement are applicable to the Agreement. 
 
(a).  Termination for Convenience (General Provision) - The TJPA may terminate this Agreement, 

in whole or in part, at any time by written notice to the Contractor when it is in the Government's 
best interest. The Contractor shall be paid its costs, including Agreement close-out costs, and 
profit on work performed up to the time of termination. The Contractor shall promptly submit its 
termination claim to the TJPA. If the Contractor has any property in its possession belonging to 
the TJPA, the Contractor will account for the same, and dispose of it in the manner the TJPA 
directs. 

 
(b). Termination for Default [Breach or Cause] (General Provision) - If the Contractor (1) does not 

deliver supplies in accordance with the Agreement delivery schedule, or (2) if the Agreement is 
for services the Contractor fails to perform in the manner called for in the Agreement, or (3) if the 
Contractor fails to comply with any other provisions of the Agreement, the TJPA may terminate 
this Agreement for default. Termination shall be effected by serving a notice of termination on the 
Contractor setting forth the manner in which the Contractor is in default. The Contractor will only 
be paid the Agreement price for supplies delivered and accepted, or services performed in 
accordance with the manner of performance set forth in the Agreement. 

 
If it is later determined by the TJPA that the Contractor had an excusable reason for not 
performing, such as a strike, fire, or flood, events which are not the fault of or are beyond the 
control of the Contractor, the TJPA, after setting up a new delivery of performance schedule, may 
allow the Contractor to continue work, or treat the termination as a termination for convenience. 

 
(c).  Opportunity to Cure (General Provision) - The TJPA in its sole discretion may, in the case of a 

termination for breach or default, allow the Contractor a period of time in which to cure the defect. 
In such case, the notice of termination will state the time period in which cure is permitted and 
other appropriate conditions. 

 

 



 

If Contractor fails to remedy to the TJPA's satisfaction the breach or default of any of the terms, 
covenants, or conditions of this within ten (10) days after receipt by Contractor of written notice 
from the TJPA setting forth the nature of said breach or default, the TJPA shall have the right to 
terminate the Agreement without any further obligation to Contractor. Any such termination for 
default shall not in any way operate to preclude the TJPA from also pursuing all available 
remedies against Contractor and its sureties for said breach or default. 

 
(d).  Waiver of Remedies for any Breach - In the event that TJPA elects to waive its remedies for 

any breach by Contractor of any covenant, term or condition of this Agreement, such waiver by 
the TJPA shall not limit the TJPA's remedies for any succeeding breach of that or of any other 
term, covenant, or condition of this Agreement. 

 
(e).  Termination for Convenience (Professional or Transit Service Agreements) - The TJPA, by 

written notice, may terminate this Agreement, in whole or in part, when it is in the Government's 
interest. If this Agreement is terminated, the TJPA shall be liable only for payment under the 
payment provisions of this Agreement for services rendered before the effective date of 
termination. 

 
(f). Termination for Default (Supplies and Service) - If the Contractor fails to deliver supplies or to 

perform the services within the time specified in this Agreement or any extension or if the 
Contractor fails to comply with any other provisions of this Agreement, the TJPA may terminate 
this Agreement for default. The TJPA shall terminate by delivering to the Contractor a Notice of 
Termination specifying the nature of the default. The Contractor will only be paid the Agreement 
price for supplies delivered and accepted, or services performed in accordance with the manner 
or performance set forth in this Agreement. 

 
If, after termination for failure to fulfill Agreement obligations, it is determined that the Contractor 
was not in default, the rights and obligations of the parties shall be the same as if the termination 
had been issued for the convenience of the TJPA. 

 
(g). Termination for Default (Transportation Services) - If the Contractor fails to pick up the 

commodities or to perform the services, including delivery services, within the time specified in 
this Agreement or any extension or if the Contractor fails to comply with any other provisions of 
this Agreement, the TJPA may terminate this Agreement for default. The TJPA shall terminate by 
delivering to the Contractor a Notice of Termination specifying the nature of default. The 
Contractor will only be paid the Agreement price for services performed in accordance with the 
manner of performance set forth in this Agreement. 

 
If this Agreement is terminated while the Contractor has possession of TJPA goods, the 
Contractor shall, upon direction of the TJPA, protect and preserve the goods until surrendered to 
the TJPA or its agent. The Contractor and the TJPA shall agree on payment for the preservation 
and protection of goods. Failure to agree on an amount will be resolved under the Dispute clause. 

 
If, after termination for failure to fulfill Agreement obligations, it is determined that the Contractor 
was not in default, the rights and obligations of the parties shall be the same as if the termination 
had been issued for the convenience of the TJPA. 

 
(h).  Termination for Default (Construction) - If the Contractor refuses or fails to prosecute the work 

or any separable part, with the diligence that will ensure its completion within the time specified in 
this Agreement or any extension or fails to complete the work within this time, or if the Contractor 
fails to comply with any other provisions of this Agreement, the TJPA may terminate this 
Agreement for default. The TJPA shall terminate by delivering to the Contractor a Notice of 
Termination specifying the nature of the default. In this event, the TJPA may take over the work 
and compete it by contract or otherwise, and may take possession of and use any materials, 
appliances, and plant on the work site necessary for completing the work. The Contractor and its 
sureties shall be liable for any damage to the TJPA resulting from the Contractor's refusal or 
failure to complete the work within specified time, whether or not the Contractor's right to proceed 

 



 

with the work is terminated. This liability includes any increased costs incurred by the TJPA in 
completing the work. 

 
The Contractor's right to proceed shall not be terminated nor the Contractor charged with 
damages under this clause if:  

 
(1). The delay in completing the work arises from unforeseeable causes beyond the control 

and without the fault or negligence of the Contractor. Examples of such causes include 
acts of God, acts of the TJPA, acts of another Contractor in the performance of a 
Agreement with the TJPA, epidemics, quarantine restrictions, strikes, freight embargoes; 
and 

 
(2). The Contractor, within ten (10) days from the beginning of any delay, notifies the TJPA in 

writing of the causes of delay. If in the judgment of the TJPA, the delay is excusable, the 
time for completing the work shall be extended. The judgment of the TJPA shall be final 
and conclusive on the parties, but subject to appeal under the Disputes clauses. 

 
If, after termination of the Contractor's right to proceed, it is determined that the 
Contractor was not in default, or that the delay was excusable, the rights and obligations 
of the parties will be the same as if the termination had been issued for the convenience 
of the TJPA. 

 
(i)  Termination for Convenience or Default (Architect and Engineering) - The TJPA may 

terminate this Agreement in whole or in part, for the TJPA's convenience or because of the failure 
of the Contractor to fulfill the Agreement obligations. The TJPA shall terminate by delivering to the 
Contractor a Notice of Termination specifying the nature, extent, and effective date of the 
termination. Upon receipt of the notice, the Contractor shall (1) immediately discontinue all 
services affected (unless the notice directs otherwise), and (2) deliver to the contracting officer all 
data, drawings, specifications, reports, estimates, summaries, and other information and 
materials accumulated in performing this Agreement, whether completed or in process. 

 
If the termination is for the convenience of the TJPA, the contracting officer shall make an 
equitable adjustment in the Agreement price but shall allow no anticipated profit on unperformed 
services. 

 
If the termination is for failure of the Contractor to fulfill the Agreement obligations, the TJPA may 
complete the work by contact or otherwise and the Contractor shall be liable for any additional 
cost incurred by the TJPA. 

 
If, after termination for failure to fulfill Agreement obligations, it is determined that the Contractor 
was not in default, the rights and obligations of the parties shall be the same as if the termination 
had been issued for the convenience of the TJPA. 

 
(j).  Termination for Convenience of Default (Cost-Type Agreements) - The TJPA may terminate 

this Agreement, or any portion of it, by serving a notice of termination on the Contractor. The 
notice shall state whether the termination is for convenience of the TJPA or for the default of the 
Contractor. If the termination is for default, the notice shall state the manner in which the 
Contractor has failed to perform the requirements of the Agreement. The Contractor shall account 
for any property in its possession paid for from funds received from the TJPA, or property 
supplied to the Contractor by the TJPA. If the termination is for default, the TJPA may fix the fee, 
if the Agreement provides for a fee, to be paid the Contractor in proportion to the value, if any, of 
work performed up to the time of termination. The Contractor shall promptly submit its termination 
claim to the TJPA and the parties shall negotiate the termination settlement to be paid the 
Contractor. 

 

 



 

If the termination is for the convenience of the TJPA, the Contractor shall be paid its Agreement 
close-out costs, and a fee, if the Agreement provided for payment of a fee, in proportion to the 
work performed up to the time of termination. 

 
If, after serving a notice of termination for default, the TJPA determines that the Contractor has an 
excusable reason for not performing, such as strike, fire, flood, events which are not the fault of 
and are beyond the control of the Contractor, the TJPA, after setting up a new work schedule, 
may allow the Contractor to continue work, or treat the termination as a termination for 
convenience. 

 
19.  GOVERNMENT-WIDE DEBARMENT AND SUSPENSION (NON-PROCUREMENT) 
** This requirement applies to all Agreements and Subcontracts greater than or equal to $25,000, 
and to any Agreement for auditing services at any dollar value. 
 
(a). This Agreement is a “covered transaction” for purposes of 49 CFR Part 29, and the 

Contractor is required to comply with 49 CFR Section 29, Subpart C. In particular, the 
Contractor is required to verify that the Contractor, its “principals,” as defined at 49 CFR 
Section 29.995, and its “affiliates,” as defined at 49 CFR Section 29.905, are not 
“excluded” or “disqualified,” as defined at 49 CFR sections 29.940 and 29.945.   

 
(b). The Contractor shall submit the “Certification Regarding Debarment, Suspension, and 

Other Responsibility Matters” if the regulation is applicable to the particular agreement. 
 
20.  CIVIL RIGHTS REQUIREMENT 
** This requirement applies to all Agreements. 
 
**  Please be aware that the requirements in the Agreement sections entitled “Equal Employment 
Opportunity/Nondiscrimination; Penalties” and “Disadvantaged Business Enterprise (DBE) Requirements” 
regarding nondiscrimination are broader than the FTA Requirements described below.  The Contractor 
must comply with the requirements described below and in the Agreement. 
 
(a).  Nondiscrimination - In accordance with Title VI of the Civil Rights Act, as amended, 42 U.S.C. 

Section 2000d, Section 303 of the Age Discrimination Act of 1975, as amended, 42 U.S.C. 
Section 6102, Section 202 of the Americans with Disabilities Act of 1990, 42 U.S.C. Section 
12132, and Federal transit law at 49 U.S.C. Section 5332, the Contractor agrees that it will not 
discriminate against any employee or applicant for employment because of race, color, creed, 
national origin, sex, age, or disability.  In addition, the Contractor agrees to comply with applicable 
Federal implementing regulations and other implementing requirements FTA may issue.  

 
(b).  Equal Employment Opportunity - The following equal employment opportunity requirements 

apply to the Agreement: 
 

(1).  Race, Color, Creed, National Origin, Sex - In accordance with Title VII of the Civil 
Rights Act, as amended, 42 U.S.C. Section 2000e, and Federal transit laws at 49 U.S.C. 
Section 5332, the Contractor agrees to comply with all applicable equal employment 
opportunity requirements of U.S. Department of Labor (U.S. DOL) regulations, "Office of 
Federal Contract Compliance Programs, Equal Employment Opportunity, Department of 
Labor," 41 CFR Parts 60, (which implement Executive Order No. 11246, "Equal 
Employment Opportunity," as amended by Executive Order No. 11375, "Amending 
Executive Order 11246 Relating to Equal Employment Opportunity," 42 U.S.C. Section 
2000e note), and with any applicable Federal statutes, executive orders, regulations, and 
Federal policies that may in the future affect construction activities undertaken in the 
course of the Project. The Contractor agrees to take affirmative action to ensure that 
applicants are employed, and that employees are treated during employment, without 
regard to their race, color, creed, national origin, sex, or age. Such action shall include, 
but not be limited to, the following: employment, upgrading, demotion or transfer, 
recruitment or recruitment advertising, layoff or termination; rates of pay or other forms of 

 



 

compensation; and selection for training, including apprenticeship. In addition, the 
Contractor agrees to comply with any implementing requirements FTA may issue. 

 
(2).  Age - In accordance with Section 4 of the Age Discrimination in Employment Act of 1967, 

as amended, 29 U.S.C. Section 623, and Federal transit law at 49 U.S.C. Section 5332, 
the Contractor agrees to refrain from discrimination against present and prospective 
employees for reason of age. In addition, the Contractor agrees to comply with any 
implementing requirements FTA may issue. 

 
(3).  Disabilities - In accordance with Section 102 of the Americans with Disabilities Act, as 

amended, 42 U.S.C. Section 12112, the Contractor agrees that it will comply with the 
requirements of U.S. Equal Employment Opportunity Commission, "Regulations to 
Implement the Equal Employment Provisions of the Americans with Disabilities Act," 29 
CFR Part 1630, pertaining to employment of persons with disabilities. In addition, the 
Contractor agrees to comply with any implementing requirements FTA may issue. 

 
21.  BREACHES AND DISPUTE RESOLUTION 
** This requirement applies to all Agreements in excess of $100,000.  
 
(a).  Disputes - Disputes arising in the performance of this Agreement which are not resolved by 

agreement of the parties shall be decided in writing by the authorized representative of TJPA's 
Executive Director. This decision shall be final and conclusive unless within ten (10) days from 
the date of receipt of its copy, the Contractor mails or otherwise furnishes a written appeal to the 
Executive Director. In connection with any such appeal, the Contractor shall be afforded an 
opportunity to be heard and to offer evidence in support of its position. The decision of the 
Executive Director shall be binding upon the Contractor and the Contractor shall abide by the 
decision. 

 
(b).  Performance During Dispute - Unless otherwise directed by the TJPA, Contractor shall 

continue performance under this Agreement while matters in dispute are being resolved. 
 
(c).  Claims for Damages - Should either party to the Agreement suffer injury or damage to person or 

property because of any act or omission of the party or of any of the party’s employees, agents or 
others for whose acts the party is legally liable, a claim for damages therefore shall be made in 
writing to such other party within a reasonable time after the first observance of such injury of 
damage. 

 
(d).  Remedies - Unless this Agreement provides otherwise, all claims, counterclaims, disputes and 

other matters in question between the TJPA and the Contractor arising out of or relating to this 
Agreement or its breach will be decided by arbitration if the parties mutually agree, or in a court of 
competent jurisdiction within the state in which the TJPA is located. 

 
(e).  Rights and Remedies - The duties and obligations imposed by the Agreement Documents and 

the rights and remedies available thereunder shall be in addition to and not a limitation of any 
duties, obligations, rights and remedies otherwise imposed or available by law. No action or 
failure to act by the TJPA or Contractor shall constitute a waiver of any right or duty afforded any 
of them under the Agreement, nor shall any such action or failure to act constitute an approval of 
or acquiescence in any breach thereunder, except as may be specifically agreed in writing. 

 
22.  DISADVANTAGED BUSINESS ENTERPRISE (DBE) 
** The specific provisions checked below apply to this Agreement. 
 
(a).  This Agreement is subject to the requirements of 49 CFR Part 26, Participation by Disadvantaged 

Business Enterprises in Department of Transportation Financial Assistance Programs. The 
national goal for participation of Disadvantaged Business Enterprises (DBEs) is 10 percent. The 
TJPA FY2007-08 Annual Anticipated DBE Participation Level is 15.1 percent. 

 

 



 

 A separate Agreement goal of _______ percent DBE participation has been established for 
this Agreement. 

 
 A separate Agreement goal has not been established for this Agreement. 

 
(b).  The Contractor shall not discriminate on the basis of race, color, national origin, or sex in the 

performance of this Agreement. The Contractor shall carry out applicable requirements of 49 CFR 
Part 26 in the award and administration of this DOT-assisted Agreement. Failure by the 
Contractor to carry out these requirements is a material breach of this Agreement, which may 
result in the termination of this Agreement or such other remedy as the TJPA deems appropriate. 
Each Subcontract the Contractor signs with a subcontractor must include the assurance in this 
paragraph (see 49 CFR Section 26.13[b]).  

 
(c).  (Checked box is applicable to this Agreement.) 
 

 (If a separate Agreement goal has been established, use the following) 
 
The Contractor was required to document sufficient DBE participation to meet the separate Agreement 
goal established for this Agreement or, alternatively, document adequate good faith efforts to do so, as 
provided for in 49 CFR Section 26.53. 
 

 (If no separate Agreement goal has been established, use the following)  
 

The Contractor is required to report its DBE participation obtained through race-neutral means 
throughout the period of performance.  

 
(d).  The Contractor is required to pay its subcontractors performing work related to this Agreement for 

satisfactory performance of that work no later than ten (10) days after the Contractor’s receipt of 
payment for that work from the TJPA. In addition, the Contractor is required to return any 
retainage payments to those subcontractors within thirty (30) days after incremental acceptance 
of the subcontractor’s work by the TJPA and Contractor’s receipt of the partial retainage payment 
related to the subcontractor’s work. 

 
(e).  The Contractor must promptly notify the TJPA whenever a DBE subcontractor performing work 

related to this Agreement is terminated or fails to complete its work, and must make good faith 
efforts to engage another DBE subcontractor to perform at least the same amount of work. The 
Contractor may not terminate any DBE subcontractor and perform that work through its own 
forces or those of an affiliate without prior written consent of the TJPA. 

 
23.  INCORPORATION OF FEDERAL TRANSIT ADMINISTRATION (FTA) TERMS  
**  This requirement applies to all Agreements. 
 
The preceding provisions include, in part, certain standard terms and conditions required by U.S. DOT of 
the TJPA’s agreements, whether or not expressly set forth in the preceding Agreement provisions. All 
contractual provisions required by U.S. DOT, as set forth in FTA Circular 4220.1E, are hereby 
incorporated by reference. Anything to the contrary herein notwithstanding, all FTA-mandated terms shall 
be deemed to control in the event of a conflict with other provisions contained in this Agreement. The 
Contractor shall not perform any act, fail to perform any act, or refuse to comply with any TJPA requests 
which would cause the TJPA to be in violation of the FTA terms and conditions.
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FLY AMERICA CERTIFICATION 
 

49 U.S.C. Section 40118 
41 CFR Part 301-10 

 
 
The bidder or offeror hereby certifies that it will meet the requirements of 49 U.S.C. 40118 (the "Fly 
America" Act) in accordance with the General Services Administration's regulations at 41 CFR Part 301-
10. 
 
 
Date ______________________________________________________________________________  
 
Signature ___________________________________________________________________________  
 
Company Name______________________________________________________________________  
 
Title _______________________________________________________________________________  
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BUY AMERICA CERTIFICATION 
 
 
Certification requirement relating to procurement of steel, iron, or manufactured products.  
 
Certificate of Compliance  
 

The Contractor hereby certifies that it will meet the requirements of 49 U.S.C. 5323(j)(1) and the 
applicable regulations in 49 CFR Part 661.5. 
 
Date ________________________________________________________________________  
 
Contractor Name_______________________________________________________________  
 
Authorized Representative Name _____________________________________ 
 
Signature ____________________________________________________________________  
 
Title ________________________________________________________________________  

 
OR 
 
Certificate of Non-Compliance  
 

The Contractor hereby certifies that it cannot comply with the requirements of 49 U.S.C. 
5323(j)(1) and 49 CFR 661.5, but it may qualify for an exception pursuant to 49 U.S.C. 
5323(j)(2)(A), 5323(j)(2)(B), or 5323(j)(2)(D), and 49 CFR 661.7. 
 
Date ________________________________________________________________________  
 
Contractor Name_______________________________________________________________  
 
Authorized Representative Name _____________________________________ 
 
Signature ____________________________________________________________________  
 
Title ________________________________________________________________________  
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NEW RESTRICTIONS ON LOBBYING CERTIFICATION 
 
The Contractor certifies, to the best of his or her knowledge and belief, that: 
 

(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of the 
undersigned, to any person for influencing or attempting to influence an officer or employee of an 
agency, a member of Congress, an officer or employee of Congress, or an employee of a 
member of Congress in connection with the awarding of any Federal contract, the making of any 
Federal grant, the making of any Federal loan, the entering into of any cooperative agreement, 
and the extension, continuation, renewal, amendment, or modification of any Federal contract, 
grant, loan, or cooperative agreement. 

 
(2) If any funds other than Federal appropriated funds have been paid or will be paid to any 
person for making lobbying contacts to an officer or employee of any agency, a Member of 
Congress, an officer or employee of Congress, or an employee of a member of Congress in 
connection with this Federal contract, grant, loan, or cooperative agreement, the undersigned 
shall complete and submit Standard Form LLL, "Disclosure Form to Report Lobbying," in 
accordance with its instructions.  

 
(3) The Contractor shall require that the language of this certification be included in all 
Subcontracts, and that all subcontractors shall certify and disclose accordingly. 

 
This certification is a material representation of fact upon which reliance was placed when this transaction 
was made or entered into. Submission of this certification is a prerequisite for making or entering into this 
transaction imposed by 31 U.S.C. Section 1352 (as amended by the Lobbying Disclosure Act of 1995). 
Any person who fails to file the required certification shall be subject to a civil penalty of not less than 
$10,000 and not more than $100,000 for each such failure. 
 
The Contractor certifies and affirms the truthfulness and accuracy of each statement of this certification 
and disclosure. In addition, the Contractor understands and agrees that the provisions of 31 U.S.C. 
Section 3801 et seq., apply to this certification and disclosure. 
 
Date ______________________________________________________________________________  
 
Contractor Name _____________________________________________________________________  
 
Authorized Representative Name ___________________________________________ 
 
Signature __________________________________________________________________________  
 
Title _______________________________________________________________________________  
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CERTIFICATION REGARDING DEBARMENT, SUSPENSION, AND OTHER 
RESPONSIBILITY MATTERS 

 
By signing and submitting its bid or proposal, the bidder or proposer certifies as follows: 
 
(1) The prospective participant certifies to the best of its knowledge and belief that it and its principals: 

a. Are not presently debarred, suspended, proposed for disbarment, declared ineligible, or 
voluntarily excluded from covered transactions by any Federal department or agency; 

b. Have not within a three-year period preceding this application been convicted of or had a civil 
judgment rendered against them for commission of fraud or a criminal offense in connection with 
obtaining, attempting to obtain, or performing a public (Federal, State or local) transaction or 
contract under a public transaction; violation of Federal or State antitrust statues or commission 
of embezzlement, theft, forgery, bribery, falsification or destruction of records, making false 
statements, or receiving stolen property; 

c. Are not presently indicted for or otherwise criminally or civilly charged by a governmental entity 
(Federal, State, or local) with commission of any of the offenses enumerated in paragraph (1) b. 
of this certification; and 

d. Have not within a three-year period preceding this application had one or more public 
transactions (Federal, State, or local) terminated for cause or default. 

(2) Where the prospective participant is unable to certify to any of the statements in this certification, 
such prospective primary participant shall attach an explanation to this proposal. 

 
The certification in this clause is a material representation of fact relied upon by the TJPA. If it is later 
determined that the bidder or proposer knowingly rendered an erroneous certification, in addition to 
remedies available to the TJPA, the Federal Government may pursue available remedies, including but 
not limited to suspension and/or debarment. The bidder or proposer agrees to comply with the 
requirements of 49 CFR 29, Subpart C while this offer is valid and throughout the period of any contract 
that may arise from this offer. The bidder or proposer further agrees to include a provision requiring such 
compliance in its lower tier covered transactions. 
 
Bidder/Offeror Name:__________________________________________________________________  
 
Authorized Representative Name: _____________________________________ 
 
Authorized Representative Title: ______________________________________ 
 
Authorized Representative Signature: __________________________________  
  
Date: ___________________________ 
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